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counterparties that are not its affili-
ates; or

(2) Had total gross mark-to-market
positions of at least $100 million (ag-
gregated across counterparties) in one
or more financial contracts on any day
during the previous 15-month period
with counterparties that are not its af-
filiates.

(b) If a person qualifies as a financial
institution under paragraph (a) of this
section, that person will be considered
a financial institution for the purposes
of any contract entered into during the
period it qualifies, even if the person
subsequently fails to qualify.

(c) If a person qualifies as a financial
institution under paragraph (a) of this
section on March 7, 1994, that person
will be considered a financial institu-
tion for the purposes of any out-
standing contract entered into prior to
March 7, 1994.

[Reg. EE, 59 FR 4784, Feb. 2, 1994, as amended
at 61 FR 1274, Jan. 19, 1996]
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§232.1 Scope, General Prohibition and
Definitions

(a) Scope. This part applies to credi-
tors, as defined in paragraph (c)(3) of
this section, except for creditors that
are subject to 8§41.30, 222.30, 334.30,
571.30, or 717.30.

(b) In general. A creditor may not ob-
tain or use medical information per-
taining to a consumer in connection
with any determination of the con-
sumer’s eligibility, or continued eligi-
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bility, for credit, except as provided in
this section.

(c) Definitions. (1) Consumer means an
individual.

(2) Credit has the same meaning as in
section 702 of the Equal Credit Oppor-
tunity Act, 15 U.S.C. 1691a.

(3) Creditor has the same meaning as
in section 702 of the Equal Credit Op-
portunity Act, 15 U.S.C. 1691a.

(4) Eligibility, or continued eligibility,
for credit means the consumer’s quali-
fication or fitness to receive, or con-
tinue to receive, credit, including the
terms on which credit is offered. The
term does not include:

(i) Any determination of the con-
sumer’s qualification or fitness for em-
ployment, insurance (other than a
credit insurance product), or other
non-credit products or services;

(if) Authorizing, processing, or docu-
menting a payment or transaction on
behalf of the consumer in a manner
that does not involve a determination
of the consumer’s eligibility, or contin-
ued eligibility, for credit; or

(ifi) Maintaining or servicing the
consumer’s account in a manner that
does not involve a determination of the
consumer’s eligibility, or continued
eligibility, for credit.

(5) Medical information means:

(i) Information or data, whether oral
or recorded, in any form or medium,
created by or derived from a health
care provider or the consumer, that re-
lates to—

(A) The past, present, or future phys-
ical, mental, or behavioral health or
condition of an individual;

(B) The provision of health care to an
individual; or

(C) The payment for the provision of
health care to an individual.

(ii) The term does not include:

(A) The age or gender of a consumer;

(B) Demographic information about
the consumer, including a consumer’s
residence address or e-mail address;

(C) Any other information about a
consumer that does not relate to the
physical, mental, or behavioral health
or condition of a consumer, including
the existence or value of any insurance
policy; or

(D) Information that does not iden-
tify a specific consumer.
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(6) Person means any individual, part-
nership, corporation, trust, estate co-
operative, association, government or
governmental subdivision or agency, or
other entity.

§232.2 Rule of construction for obtain-
ing and using unsolicited medical
information.

(a) In general. A creditor does not ob-
tain medical information in violation
of the prohibition if it receives medical
information pertaining to a consumer
in connection with any determination
of the consumer’s eligibility, or contin-
ued eligibility, for credit without spe-
cifically requesting medical informa-
tion.

(b) Use of unsolicited medical informa-
tion. A creditor that receives unsolic-
ited medical information in the man-
ner described in paragraph (a) of this
section may use that information in
connection with any determination of
the consumer’s eligibility, or contin-
ued eligibility, for credit to the extent
the creditor can rely on at least one of
the exceptions in §232.3 or §232.4.

(c) Examples. A creditor does not ob-
tain medical information in violation
of the prohibition if, for example:

(1) In response to a general question
regarding a consumer’s debts or ex-
penses, the creditor receives informa-
tion that the consumer owes a debt to
a hospital.

(2) In a conversation with the credi-
tor’s loan officer, the consumer in-
forms the creditor that the consumer
has a particular medical condition.

(3) In connection with a consumer’s
application for an extension of credit,
the creditor requests a consumer re-
port from a consumer reporting agency
and receives medical information in
the consumer report furnished by the
agency even though the creditor did
not specifically request medical infor-
mation from the consumer reporting
agency.

§232.3 Financial information excep-
tion for obtaining and using med-
ical information.

(a) In general. A creditor may obtain
and use medical information per-
taining to a consumer in connection
with any determination of the con-

§232.3

sumer’s eligibility, or continued eligi-
bility, for credit so long as:

(1) The information is the type of in-
formation routinely used in making
credit eligibility determinations, such
as information relating to debts, ex-
penses, income, benefits, assets, collat-
eral, or the purpose of the loan, includ-
ing the use of proceeds;

(2) The creditor uses the medical in-
formation in a manner and to an ex-
tent that is no less favorable than it
would use comparable information that
is not medical information in a credit
transaction; and

(3) The creditor does not take the
consumer’s physical, mental, or behav-
ioral health, condition or history, type
of treatment, or prognosis into account
as part of any such determination.

(b) Examples—(1) Examples of the types
of information routinely used in making
credit eligibility determinations. Para-
graph (a)(1) of this section permits a
creditor, for example, to obtain and use
information about:

(i) The dollar amount, repayment
terms, repayment history, and similar
information regarding medical debts to
calculate, measure, or verify the repay-
ment ability of the consumer, the use
of proceeds, or the terms for granting
credit;

(ii) The value, condition, and
status of a medical device that
serve as collateral to secure a loan;

(iii) The dollar amount and continued
eligibility for disability income, work-
ers’ compensation income, or other
benefits related to health or a medical
condition that is relied on as a source
of repayment; or

(iv) The identity of creditors to
whom outstanding medical debts are
owed in connection with an application
for credit, including but not limited to,
a transaction involving the consolida-
tion of medical debts.

(2) Examples of uses of medical informa-
tion consistent with the exception. (i) A
consumer includes on an application
for credit information about two $20,000
debts. One debt is to a hospital; the
other debt is to a retailer. The creditor
contacts the hospital and the retailer
to verify the amount and payment sta-
tus of the debts. The creditor learns
that both debts are more than 90 days
past due. Any two debts of this size

lien
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793



