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(c) Disapproval of acquisition of con-
trol. Subpart D of 12 CFR part 308 sets
forth the rules of practice and proce-
dure for a notice of disapproval.

[67 FR 79247, Dec. 27, 2002, as amended at 68
FR 50460, Aug. 21, 2003]

§303.86 Public notice requirements.

(a) Publication—(1) Newspaper an-
nouncement. Any person(s) filing a no-
tice under this subpart shall publish an
announcement soliciting public com-
ment on the proposed acquisition. The
announcement shall be published in a
newspaper of general circulation in the
community in which the home office of
the state nonmember bank to be ac-
quired is located. The announcement
shall be published as close as is prac-
ticable to the date the notice is filed
with the appropriate FDIC office, but
in no event more than 10 calendar days
before or after the filing date.

(2) Contents of newspaper announce-
ment. The newspaper announcement
shall conform to the public notice re-
quirements set forth in §303.7.

(b) Delay of publication. The FDIC
may permit delay in the publication
required by this section if the FDIC de-
termines, for good cause, that it is in
the public interest to grant such a
delay. Requests for delay of publication
may be submitted to the appropriate
FDIC office.

(c) Shortening or waiving public com-
ment period, waiving publications; acting
before close of public comment period. The
FDIC may shorten the public comment
period to a period of not less than 10
days, or waive the public comment or
newspaper publication requirements of
paragraph (a) of this section, or act on
a notice before the expiration of a pub-
lic comment period, if it determines in
writing either that an emergency ex-
ists or that disclosure of the notice, so-
licitation of public comment, or delay
until expiration of the public comment
period would seriously threaten the
safety and soundness of the bank to be
acquired.

(d) Consideration of public comments.
In acting upon a notice filed under this
subpart, the FDIC shall consider all
public comments received in writing
within 20 days following the required
newspaper publication or, if the FDIC
has shortened the public comment pe-
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riod pursuant to paragraph (c) of this
section, within such shorter period.

(e) Publication if filing is subsequent to
acquisition of control. (1) Whenever a no-
tice of a proposed acquisition of con-
trol is not filed in accordance with the
Change in Bank Control Act and these
regulations, the acquiring person(s)
shall, within 10 days of being so di-
rected by the FDIC, publish an an-
nouncement of the acquisition of con-
trol in a newspaper of general circula-
tion in the community in which the
home office of the state nonmember
bank to be acquired is located.

(2) The newspaper announcement
shall contain the name(s) of the
acquiror(s), the name of the depository
institution involved, and the date of
the acquisition of the stock. The an-
nouncement shall also contain a state-
ment indicating that the FDIC is cur-
rently reviewing the acquisition of con-
trol. The announcement also shall
state that any person wishing to com-
ment on the change in control may do
so by submitting written comments to
the appropriate regional director of the
FDIC (give address of appropriate FDIC
office) within 20 days following the re-
quired newspaper publication.

[67 FR 79247, Dec. 27, 2002, as amended at 68
FR 50461, Aug. 21, 2003]

§§303.87-303.99 [Reserved]

Subpart F—Change of Director or
Senior Executive Officer

§303.100 Scope.

This subpart sets forth the cir-
cumstances under which an insured
state nonmember bank must notify the
FDIC of a change in any member of its
board of directors or any senior execu-
tive officer and the procedures for fil-
ing such notice. This subpart imple-
ments section 32 of the FDI Act (12
U.S.C. 1831i).

§303.101 Definitions.

For purposes of this subpart:

(a) Director means a person who
serves on the board of directors or
board of trustees of an insured state
nonmember bank, except that this
term does not include an advisory di-
rector who:

(1) Is not elected by the shareholders;
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(2) Is not authorized to vote on any
matters before the board of directors or
board of trustees or any committee
thereof;

(3) Solely provides general policy ad-
vice to the board of directors or board
of trustees and any committee thereof;
and

(4) Has not been identified by the
FDIC as a person who performs the
functions of a director for purposes of
this subpart.

(b) Senior executive officer means a
person who holds the title of president,
chief executive officer, chief operating
officer, chief managing official (in an
insured state branch of a foreign bank),
chief financial officer, chief lending of-
ficer, or chief investment officer, or,
without regard to title, salary, or com-
pensation, performs the function of one
or more of these positions. Senior execu-
tive officer also includes any other per-
son identified by the FDIC, whether or
not hired as an employee, with signifi-
cant influence over, or who partici-
pates in, major policymaking decisions
of the insured state nonmember bank.

(c) Troubled condition means any in-
sured state nonmember bank that:

(1) Has a composite rating, as deter-
mined in its most recent report of ex-
amination, of 4 or 5 under the Uniform
Financial Institutions Rating System
(UFIRS), or in the case of an insured
state branch of a foreign bank, an
equivalent rating; or

(2) Is subject to a proceeding initi-
ated by the FDIC for termination or
suspension of deposit insurance; or

(3) Is subject to a cease-and-desist
order or written agreement issued by
either the FDIC or the appropriate
state banking authority that requires
action to improve the financial condi-
tion of the bank or is subject to a pro-
ceeding initiated by the FDIC or state
authority which contemplates the
issuance of an order that requires ac-
tion to improve the financial condition
of the bank, unless otherwise informed
in writing by the FDIC; or

(4) Is informed in writing by the
FDIC that it is in troubled condition
for purposes of the requirements of this
subpart on the basis of the bank’s most
recent report of condition or report of
examination, or other information
available to the FDIC.
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§303.102 Filing procedures and waiver
of prior notice.

(a) Insured state nonmember banks. An
insured state nonmember bank shall
give the FDIC written notice, as speci-
fied in paragraph (c)(1) of this section,
at least 30 days prior to adding or re-
placing any member of its board of di-
rectors, employing any person as a sen-
ior executive officer of the bank, or
changing the responsibilities of any
senior executive officer so that the per-
son would assume a different senior ex-
ecutive officer position, if:

(1) The bank is not in compliance
with all minimum capital require-
ments applicable to the bank as deter-
mined on the basis of the bank’s most
recent report of condition or report of
examination;

(2) The bank is in troubled condition;
or

(3) The FDIC determines, in connec-
tion with its review of a capital res-
toration plan required under section
38(e)(2) of the FDI Act (12 U.S.C.
18310(e)(2)) or otherwise, that such no-
tice is appropriate.

(b) Insured branches of foreign banks.
In the case of the addition of a member
of the board of directors or a change in
senior executive officer in a foreign
bank having an insured state branch,
the notice requirement shall not apply
to such additions and changes in the
foreign bank parent, but only to
changes in senior executive officers in
the state branch.

(c) Waiver of prior notice—(1) Waiver
requests. The FDIC may permit an indi-
vidual, upon petition by the bank to
the appropriate FDIC office, to serve as
a senior executive officer or director
before filing the notice required under
this subpart if the FDIC finds that:

(i) Delay would threaten the safety
or soundness of the bank;

(ii) Delay would not be in the public
interest; or

(iii) Other extraordinary cir-
cumstances exist that justify waiver of
prior notice.

(2) Automatic waiver. In the case of
the election of a new director not pro-
posed by management at a meeting of
the shareholders of an insured state
nonmember bank, the prior 30-day no-
tice is automatically waived and the
individual immediately may begin



