§308.1

308.523
308.524
308.525
308.526
308.527
308.528

Protective order.

Witness fees.

Form, filing, and service of papers.

Computation of time.

Motions.

Sanctions.

308.529 The hearing and burden of proof.

308.530 Determining the amount of penalties
and assessments.

308.531 Location of hearing.

308.532 Witnesses.

308.533 Evidence.

308.534 The record.

308.535 Post-hearing briefs.

308.536 Initial decision.

308.537 Reconsideration of initial decision.
308.538 Appeal to the Board of Directors.
308.539 Stays ordered by the Department of

Justice.

308.540 Stay pending appeal.

308.541 Judicial review.

308.542 Collection of civil penalties and as-
sessments.

308.543 Right to administrative offset.

308.544 Deposit in Treasury of United
States.

308.545 Compromise or settlement.

308.546 Limitations.

Subpart U—Removal, Suspension, and De-
barment of Accountants From Per-
forming Audit Services

308.600
308.601

Scope.

Definitions.

308.602 Removal, suspension, or debarment.

308.603 Automatic removal, suspension, and
debarment.

308.604 Notice of removal, suspension, or de-
barment.

308.605 Application for reinstatement.
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Subpart A—Uniform Rules of
Practice and Procedure

§308.1 Scope.

This subpart prescribes rules of prac-
tice and procedure applicable to adju-
dicatory proceedings as to which hear-
ings on the record are provided for by
the following statutory provisions:

(a) Cease-and-desist proceedings
under section 8(b) of the Federal De-
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posit Insurance Act (“FDIA”)
U.S.C. 1818(b));

(b) Removal and prohibition pro-
ceedings under section 8(e) of the FDIA
(12 U.S.C. 1818(e));

(c) Change-in-control proceedings
under section 7(j)(4) of the FDIA (12
U.S.C. 1817(j)(4)) to determine whether
the Federal Deposit Insurance Corpora-
tion (““FDIC”), should issue an order to
approve or disapprove a person’s pro-
posed acquisition of an institution and/
or institution holding company;

(d) Proceedings under  section
15C(c)(2) of the Securities Exchange
Act of 1934 (‘““Exchange Act’’) (15 U.S.C.
780-5), to impose sanctions upon any
government securities broker or dealer
or upon any person associated or seek-
ing to become associated with a gov-
ernment securities broker or dealer for
which the FDIC is the appropriate reg-
ulatory agency;

(e) Assessment of civil money pen-
alties by the FDIC against institutions,
institution-affiliated parties, and cer-
tain other persons for which it is the
appropriate regulatory agency for any
violation of:

(1) Sections 22(h) and 23 of the Fed-
eral Reserve Act (““FRA”), or any regu-
lation issued thereunder, and certain
unsafe or unsound practices or
breaches of fiduciary duty, pursuant to
12 U.S.C. 1828(j);

(2) Section 106(b) of the Bank Holding
Company Act Amendments of 1970
(“BHCA Amendments of 1970”’), and
certain unsafe or unsound practices or
breaches of fiduciary duty, pursuant to
12 U.S.C. 1972(2)(F);

(3) Any provision of the Change in
Bank Control Act of 1978, as amended
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(the “CBCA’’), or any regulation or
order issued thereunder, and certain
unsafe or unsound practices, or

breaches of fiduciary duty, pursuant to
12 U.S.C. 1817(j)(16);

(4) Section 7(a)(1) of the FDIA, pursu-
ant to 12 U.S.C. 1817(a)(1);

(5) Any provision of the International
Lending Supervision Act of 1983
(““ILSA”’), or any rule, regulation or
order issued thereunder, pursuant to 12
U.S.C. 3909;

(6) Any provision of the International
Banking Act of 1978 (‘“‘IBA’), or any
rule, regulation or order issued there-
under, pursuant to 12 U.S.C. 3108;
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(7) Certain provisions of the Ex-
change Act, pursuant to section 21B of
the Exchange Act (15 U.S.C. 78u-2);

(8) Section 1120 of the Financial In-
stitutions Reform, Recovery, and En-
forcement Act of 1989 (“FIRREA™) (12
U.S.C. 3349), or any order or regulation
issued thereunder;

(9 The terms of any final or tem-
porary order issued under section 8 of
the FDIA or of any written agreement
executed by the FDIC, the terms of any
condition imposed in writing by the
FDIC in connection with the grant of
an application or request, certain un-
safe or unsound practices or breaches
of fiduciary duty, or any law or regula-
tion not otherwise provided herein pur-
suant to 12 U.S.C. 1818(i)(2);

(10) Any provision of law referenced
in section 102(f) of the Flood Disaster
Protection Act of 1973 (42 U.S.C.
4012a(f)) or any order or regulation
issued thereunder; and

(11) Any provision of law referenced
in 31 U.S.C. 5321 or any order or regula-
tion issued thereunder;

(f) Remedial action under section
102(g) of the Flood Disaster Protection
Act of 1973 (42 U.S.C. 4012a(g));

(g9) Proceedings under section 10(k) of
the FDIA (12 U.S.C. 1820(k)) to impose
penalties for violations of the post-em-
ployment restrictions under that sub-
section; and

(h) This subpart also applies to all
other adjudications required by statute
to be determined on the record after
opportunity for an agency hearing, un-
less otherwise specifically provided for
in the Local Rules.

[56 FR 37975, Aug. 9, 1991, as amended at 61
FR 20347, May 6, 1996; 70 FR 69639, Nov. 17,
2005]

§308.2 Rules of construction.

For purposes of this subpart:

(a) Any term in the singular includes
the plural, and the plural includes the
singular, if such use would be appro-
priate;

(b) Any use of a masculine, feminine,
or neuter gender encompasses all three,
if such use would be appropriate;

(c) The term counsel includes a non-
attorney representative; and

(d) Unless the context requires other-
wise, a party’s counsel of record, if
any, may, on behalf of that party, take
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any action required to be taken by the
party.

§308.3 Definitions.

For purposes of this subpart, unless
explicitly stated to the contrary:

(a) Administrative law judge means one
who presides at an administrative
hearing under authority set forth at 5
U.S.C. 556.

(b) Adjudicatory proceeding means a
proceeding conducted pursuant to
these rules and leading to the formula-
tion of a final order other than a regu-
lation.

(c) Board of Directors or Board means
the Board of Directors of the Federal
Deposit Insurance Corporation or its
designee.

(d) Decisional employee means any
member of the Federal Deposit Insur-
ance Corporation’s or administrative
law judge’s staff who has not engaged
in an investigative or prosecutorial
role in a proceeding and who may as-
sist the Board of Directors or the ad-
ministrative law judge, respectively, in
preparing orders, recommended deci-
sions, decisions, and other documents
under the Uniform Rules.

(e) Designee of the Board of Directors
means officers or officials of the Fed-
eral Deposit Insurance Corporation
acting pursuant to authority delegated
by the Board of Directors as provided
in 12 CFR part 303 of this chapter or by
specific resolution of the Board of Di-
rectors.

(f) Enforcement Counsel means any in-
dividual who files a notice of appear-
ance as counsel on behalf of the FDIC
in an adjudicatory proceeding.

(g) Executive Secretary means the Ex-
ecutive Secretary of the Federal De-
posit Insurance Corporation or his or
her designee.

(h) FDIC means the Federal Deposit
Insurance Corporation.

(i) Final order means an order issued
by the FDIC with or without the con-
sent of the affected institution or the
institution-affiliated party, that has
become final, without regard to the
pendency of any petition for reconsid-
eration or review.

(J) Institution includes:

(1) Any bank as that term is defined
in section 3(a) of the FDIA (12 U.S.C.
1813(a));



