
102 

12 CFR Ch. III (1–1–08 Edition) § 308.168 

(i) That an answer must be filed 
within 20 days after service of the No-
tice; 

(ii) That, if a hearing is requested, a 
request for a hearing must be filed 
within 20 days after service of the No-
tice; 

(iii) That if a hearing is requested, 
such hearing will be held within the ju-
dicial district in which the liable insti-
tution is found, or, in cases involving 
more than one liable institution, with-
in a judicial district in which at least 
one liable institution is found; 

(iv) That, unless the administrative 
law judge sets a different date, the 
hearing will commence 120 days after 
service of the Notice of Assessment of 
Liability; and 

(v) That failure to request a hearing 
shall render the Notice of Assessment a 
final and unappealable order. 

§ 308.168 Effective date of and pay-
ment under an order to pay. 

(a) Unless otherwise provided in the 
Notice of Assessment of Liability, pay-
ment of the assessment shall be due on 
or before the 21st day after service of 
the Assessment of Liability, under the 
terms of the schedule for payment set 
forth therein. 

(b) All payments collected shall be 
paid to the Corporation. 

(c) Failure to request a hearing as 
prescribed herein shall render the order 
to pay final and unappealable. 

Subpart P—Rules and Procedures 
Relating to the Recovery of 
Attorney Fees and Other Ex-
penses 

§ 308.169 Scope. 
This subpart, and the Equal Access to 

Justice Act (5 U.S.C. 504), which it im-
plements, apply to adversary adjudica-
tions before the FDIC. The types of ad-
judication covered by this subpart are 
those listed in § 308.01 of the Uniform 
Rules. The Uniform Rules and subpart 
B of the Local Rules apply to any pro-
ceedings to recover fees and expenses 
under this subpart. 

§ 308.170 Filing, content, and service 
of documents. 

(a) Time to file. An application and 
any other pleading or document related 

to the application shall be filed with 
the Executive Secretary within 30 days 
after service of the final order of the 
Board of Directors in disposition of the 
proceeding whenever: 

(1) The applicant seeks an award pur-
suant to 5 U.S.C. 504(a)(1) as the pre-
vailing party in the adversary adju-
dication or in a discrete significant 
substantive portion of the proceeding; 
or 

(2) The applicant, in an adversary ad-
judication arising from an action to en-
force compliance with a statutory or 
regulatory requirement, asserts pursu-
ant to 5 U.S.C. 504(a)(4) that the de-
mand by the FDIC is substantially in 
excess of the decision of the adminis-
trative law judge and is unreasonable 
when compared with such decision 
under the facts and circumstances of 
the case. 

(b) Content. The application and re-
lated documents shall conform to the 
requirements of § 308.10(b) and (c) of the 
Uniform Rules. 

(c) Service. The application and re-
lated documents shall be served on all 
parties to the adversary adjudication 
in accordance with § 308.11 of the Uni-
form Rules, except that statements of 
net worth shall be served only on coun-
sel for the FDIC. 

(d) Upon receipt of an application, 
the Executive Secretary shall refer the 
matter to the administrative law judge 
who heard the underlying adversary 
proceeding, provided that if the origi-
nal administrative law judge is un-
available, or the Executive Secretary 
determines, in his or her sole discre-
tion, that there is cause to refer the 
matter to a different administrative 
law judge, the matter shall be referred 
to a different administrative law judge. 

[56 FR 37975, Aug. 9, 1991, as amended at 64 
FR 62102, Nov. 16, 1999] 

§ 308.171 Responses to application. 

(a) By FDIC. (1) Within 20 days after 
service of an application, counsel for 
the FDIC may file with the Executive 
Secretary and serve on all parties an 
answer to the application. Unless coun-
sel for the FDIC requests and is grant-
ed an extension of time for filing or 
files a statement of intent to negotiate 
under § 308.179 of this subpart, failure 
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to file an answer within the 20-day pe-
riod will be treated as a consent to the 
award requested. 

(2) The answer shall explain in detail 
any objections to the award requested 
and identify the facts relied on in sup-
port of the FDIC’s position. If the an-
swer is based on any alleged facts not 
already in the record of the proceeding, 
the answer shall include either sup-
porting affidavits or a request for fur-
ther proceedings under § 308.180. 

(b) Reply to answer. The applicant 
may file a reply with regard to an ap-
plication filed pursuant to 5 U.S.C. 504 
(a)(1), if the FDIC has addressed in its 
answer any of the following issues: 
that the position of the FDIC was sub-
stantially justified, that the applicant 
unduly protracted the proceedings, or 
that special circumstances make an 
award unjust. The applicant may file a 
reply with regard to an application 
filed pursuant to 5 U.S.C. 504 (a)(4), if 
the FDIC has addressed in its answer 
any of the following issues: that the 
applicant has committed a willful vio-
lation of law or otherwise acted in bad 
faith, that the FDIC’s demand is rea-
sonable when compared to the decision 
of the administrative law judge or that 
special circumstances make an award 
unjust. The reply shall be filed within 
15 days after service of the answer. If 
the reply is based on any alleged facts 
not already in the record of the pro-
ceeding, the reply shall include either 
supporting affidavits or a request for 
further proceedings under § 308.180. 

(c) By other parties. Any party to the 
adversary adjudication, other than the 
applicant and the FDIC, may file com-
ments on an application within 20 days 
after service of the application. If the 
applicant is entitled to file a reply to 
the FDIC’s answer under paragraph (b) 
of this section, another party may file 
comments on the answer within 15 days 
after service of the answer. A com-
menting party may not participate in 
any further proceedings on the applica-
tion unless the administrative law 
judge determines that the public inter-
est requires such participation in order 
to permit additional exploration of 
matters raised in the comments. 

(d) Additional response. Additional fil-
ings in the nature of pleadings may be 

submitted only by leave of the admin-
istrative law judge. 

[56 FR 37975, Aug. 9, 1991, as amended at 64 
FR 62102, Nov. 16, 1999] 

§ 308.172 Eligibility of applicants. 

(a) Genera1 rule. To be eligible for an 
award under this subpart, an applicant 
must have been named or admitted as 
a party to the proceeding. In addition, 
the applicant must show that it meets 
all other conditions of eligibility set 
out in paragraph (b) of this section. 

(b) Types of eligible applicant. The 
types of eligible applicant are: 

(1) An individual with a net worth of 
not more than $2,000,000 at the time the 
adversary adjudication was initiated; 
or 

(2) Any owner of an unincorporated 
business, or any partnership, corpora-
tion, associations, unit of local govern-
ment or organization, the net worth of 
which did not exceed $7,000,000 and 
which did not have more than 500 em-
ployees at the time the adversary adju-
dication was initiated. 

(3) For purposes of an application 
filed pursuant to 5 U.S.C. 504(a)(4), a 
small entity as defined in 5 U.S.C. 601. 

(c) Factors to be considered. In deter-
mining the types of eligible applicants: 

(1) An applicant who owns an unin-
corporated business shall be considered 
as an individual rather than a sole 
owner of an unincorporated business if 
the issues on which he or she prevails 
are related to personal interests rather 
than to business interests. 

(2) An applicant’s net worth includes 
the value of any assets disposed of for 
the purpose of meeting an eligibility 
standard and excludes the value of any 
obligations incurred for this purpose. 
Transfers of assets or obligations in-
curred for less than reasonably equiva-
lent value will be presumed to have 
been made for this purpose. 

(3) The net worth of a bank shall be 
established by the net worth informa-
tion reported in conformity with appli-
cable instructions and guidelines on 
the bank’s Consolidated Report of Con-
dition and Income filed for the last re-
porting date before the initiation of 
the adversary adjudication. 
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