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(2) That upon receipt of such a re-
quest, the Director or the Director’s
designee shall notify the employee of
the time and location where the
records may be inspected and copied;

(9) That the employee has a right to
request a hearing regarding the exist-
ence and amount of the debt claimed or
the salary offset schedule proposed by
the FDIC, provided that the employee
files a request for such a hearing with
the FDIC in accordance with §313.42
that such a hearing will be conducted
by an impartial official who is an ad-
ministrative law judge or other hearing
official not under the supervision or
control of the Board;

(h) The procedure and deadline for re-
questing a hearing, including the
name, address, and telephone number
of the Director or other designated in-
dividual to whom a request for hearing
must be sent;

(i) That a request for hearing must be
received by the FDIC on or before the
30th calendar day following receipt of
the Notice of Intent, and that filing of
a request for hearing will stay the col-
lection proceedings;

(J) That the FDIC will initiate salary
offset procedures not less than 30 days
from the date of the employee’s receipt
of the Notice of Intent to Offset, unless
the employee files a timely request for
a hearing;

(k) That if a hearing is held, the ad-
ministrative law judge or other hearing
official will issue a decision at the ear-
liest practical date, but not later than
60 days after the filing of the request
for the hearing, unless the employee
requests a delay in the proceedings
which is granted by the hearing offi-
cial;

() That any knowingly false or frivo-
lous statements, representations, or
evidence may subject the employee to:

(1) Disciplinary procedures appro-
priate under 5 U.S.C. chapter 75, 5 CFR
part 752, or any other applicable stat-
utes or regulations;

(2) Penalties under the False Claims
Act, 31 U.S.C. 3729 through 3731, or
under any other applicable statutory
authority; or

(3) Criminal penalties under 18 U.S.C.
286, 287, 1001, and 1002 or under any
other applicable statutory authority;
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(m) That the employee also has the
right to request waiver of overpayment
pursuant to 5 U.S.C. 5584, and may ex-
ercise any other rights and remedies
available under statutes or regulations
governing the program for which the
collection is being made; and

(n) That amounts paid on or deducted
from debts that are later waived or
found not to be owed to the United
States will be promptly refunded to the
employee, unless there are applicable
contractual or statutory provisions to
the contrary.

§313.42
ing.

Procedures to request a hear-

(a) To request a hearing, an employee
must send a written request to the Di-
rector. The request must be received by
the Director within 30 calendar days
after the employee’s receipt of the No-
tice of Intent.

(b) The request must be signed by the
employee and must fully identify and
explain with reasonable specificity all
the facts, evidence, and witnesses, if
any, that the employee believes sup-
port his or her position. The request
for hearing must state whether the em-
ployee is requesting an oral or docu-
mentary hearing. If an oral hearing is
requested, the request shall explain
why the matter cannot be resolved by
a review of documentary evidence
alone.

§313.43 Failure to timely submit re-
quest for hearing.

If the Director does not receive an
employee’s request for hearing within
the 30-day period set forth in §313.42(a),
the employee shall not be entitled to a
hearing. However, the Director may ac-
cept an untimely request for hearing if
the employee can show that the delay
was the result of circumstances beyond
his or her control or that he or she
failed to receive actual notice of the
filing deadline.

§313.44 Procedure for hearing.

(a) Obtaining the services of a hearing
official. When the FDIC is the creditor
agency and the debtor is an FDIC em-
ployee, the FDIC shall designate an ad-
ministrative law judge or contact any
agent of another agency designated in
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appendix A to 5 CFR part 581 to ar-
range for a hearing official. When the
FDIC is the creditor agency and the
debtor is not an FDIC employee (i.e.,
the debtor is employed by another fed-
eral agency, also known as the paying
agency), and the FDIC cannot provide a
prompt and appropriate hearing before
an administrative law judge or a hear-
ing official furnished pursuant to a
lawful arrangement, the FDIC may
contact an agent of the paying agency
designated in appendix A to 5 CFR part
581 to arrange for a hearing official.
The paying agency must cooperate
with the FDIC to provide a hearing of-
ficial, as required by the FCCS.

(b) Notice and format of hearing—(1)
Notice. The hearing official shall deter-
mine whether the hearing shall be oral
or documentary and shall notify the
employee of the form of the hearing. If
the hearing will be oral, the notice
shall set forth the date, time, and loca-
tion of the hearing, which must be held
within 30 calendar days after the re-
quest is received, unless the employee
requests that the hearing be delayed. If
the hearing will be documentary, the
employee shall be notified to submit
evidence and written arguments in sup-
port of his or her case to the hearing
official within 30 calendar days.

(2) Oral hearing. The hearing official
may grant a request for an oral hearing
if he or she determines that the issues
raised by the employee cannot be re-
solved by review of documentary evi-
dence alone (e.g., where credibility or
veracity are at issue). An oral hearing
is not required to be an adversarial ad-
judication, and the hearing official is
not required to apply rules of evidence.
Witnesses who testify in oral hearings
shall do so under oath or affirmation.
Oral hearings may take the form of,
but are not limited to:

(i) Informal conferences with the
hearing official in which the employee
and agency representative are given
full opportunity to present evidence,
witnesses, and argument;

(if) Informal meetings in which the
hearing examiner interviews the em-
ployee; or

(iii) Formal written submissions fol-
lowed by an opportunity for oral pres-
entation.

§313.44

(3) Documentary hearing. If the hear-
ing official determines that an oral
hearing is not necessary, he or she
shall decide the issues raised by the
employee based upon a review of the
written record.

(4) Record. The hearing official shall
maintain a summary record of any
hearing conducted under this section.

(c) Rescheduling of the hearing date.
The hearing official shall reschedule a
hearing if requested to do so by both
parties, who shall be given reasonable
notice of the time and place of this new
hearing.

(d) Failure to appear. In the absence of
good cause, an employee who fails to
appear at a hearing shall be deemed,
for the purpose of this subpart, to
admit the existence and amount of the
debt as described in the Notice of In-
tent. If the representative of the cred-
itor agency fails to appear, the hearing
official shall proceed with the hearing
as scheduled, and issue a decision based
upon the oral testimony presented and
the documentation submitted by both
parties.

(e) Date of decision. The hearing offi-
cial shall issue a written decision based
upon the evidence and information de-
veloped at the hearing, as soon as prac-
ticable after the hearing, but not later
than 60 calendar days after the date on
which the request for hearing was re-
ceived by the FDIC, unless the hearing
was delayed at the request of the em-
ployee. In the event of such a delay,
the 60-day decision period shall be ex-
tended by the number of days by which
the hearing was postponed. The deci-
sion of the hearing official shall be
final.

(f) Content of decision. The written de-
cision shall include:

(1) A summary of the facts con-
cerning the origin, nature, and amount
of the debt;

(2) The hearing official’s findings,
analysis, and conclusions; and

(3) The terms of the repayment
schedule, if applicable.

(g) Official certification of debt. The
hearing official’s decision shall con-
stitute an official certification regard-
ing the existence and amount of the
debt for purposes of executing salary
offset under 5 U.S.C. 5514. Where the
FDIC is the creditor agency but not the
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current paying agency, the FDIC may
make a certification regarding the ex-
istence and amount of the debt owed to
the FDIC, based on the hearing offi-
cial’s certification. The FDIC may
make this certification to: the Sec-
retary of the Treasury so that Treas-
ury may offset the employee’s current
pay account by means of centralized
administrative offset (5 CFR 550.1108);
or to the current paying agency (5 CFR
550.1109). If the hearing official deter-
mines that a debt may not be collected
through salary offset but the FDIC as
the creditor agency determines that
the debt is still valid, the FDIC may
seek collection of the debt through
other means, including administrative
offset of other federal payments or liti-
gation.

§313.45 Certification of debt by FDIC
as creditor agency.

The Director may also issue a certifi-
cation of the debt where there has not
been a hearing, if the employee has ad-
mitted the debt, or failed to contest
the existence and amount of the debt
in a timely manner (e.g., by failing to
request a hearing). The certification
shall be in writing and shall state:

(a) The amount and basis of the debt
owed by the employee;

(b) The date the FDIC’s right to col-
lect the debt first accrued;

(c) That the FDIC’s debt collection
regulations have been approved by
OPM pursuant to 5 CFR part 550, sub-
part K;

(d) If the collection is to be made by
lump-sum payment, the amount and
date such payment will be collected;

(e) If the collection is to be made in
installments through salary offset, the
number of installments to be collected,
the amount of each installment, and
the date of the first installment, if a
date other than the next officially es-
tablished pay period; and

(f) The date the employee was noti-
fied of the debt, the action(s) taken
pursuant to the FDIC’s regulations,
and the dates such actions were taken.

§313.46 Notice of salary offset where
FDIC is the paying agency.

(a) Upon issuance of a proper certifi-

cation by the Director for debts owed

to the FDIC, or upon receipt of a prop-
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er certification from a creditor agency,
the Director shall send the employee a
written notice of salary offset. Such
notice shall advise the employee:

(1) That certification has been issued
by the Director or received from an-
other creditor agency;

(2) Of the amount of the debt and of
the deductions to be made; and

(3) Of the initiation of salary offset
at the next officially established pay
interval or as otherwise provided for in
the certification.

(b) Where appropriate, the Director
shall provide a copy of the notice to
the creditor agency and advise such
agency of the dollar amount to be off-
set and the pay period when the offset
will begin.

§313.47 Voluntary repayment agree-
ments as alternative to salary offset
where the FDIC is the creditor
agency.

(@) In response to a Notice of Intent,
an employee may propose to volun-
tarily repay the debt through sched-
uled voluntary payments, in lieu of sal-
ary offset. An employee who wishes to
repay a debt in this manner shall sub-
mit to the Director a written agree-
ment proposing a repayment schedule.
This proposal must be received by the
Director within 30 calendar days after
receipt of the Notice of Intent.

(b) The Director shall notify the em-
ployee whether the employee’s pro-
posed voluntary repayment agreement
is acceptable. It is within the discre-
tion of the Director whether to accept
or reject the debtor’s proposal, or
whether to propose to the debtor a
modification of the proposed repay-
ment agreement:

(1) If the Director decides that the
proposed repayment agreement is un-
acceptable, he or she shall notify the
employee and the employee shall have
30 calendar days from the date he or
she received notice of the decision in
which to file a request for a hearing on
the proposed repayment agreement, as
provided in §313.42; or

(2) If the Director decides that the
proposed repayment agreement is ac-
ceptable or the debtor agrees to a
modification proposed by the Director,
the agreement shall be put in writing
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