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(4) A segregated, earmarked deposit 
account with the insured State bank; 

(B) 110 percent of the amount of the 
transaction if the collateral is com-
posed of obligations of any State or po-
litical subdivision of any State; 

(C) 120 percent of the amount of the 
transaction if the collateral is com-
posed of other debt instruments, in-
cluding receivables; or 

(D) 130 percent of the amount of the 
transaction if the collateral is com-
posed of stock, leases, or other real or 
personal property. 

(ii) An insured State bank may not 
release collateral prior to proportional 
payment of the extension of credit; 
however, collateral may be substituted 
if there is no diminution of collateral 
coverage. 

(5) Investment and transaction limits 
extended to insured State bank subsidi-
aries. For purposes of applying para-
graphs (d)(2) through (d)(4) of this sec-
tion, any reference to ‘‘insured State 
bank’’ means the insured State bank 
and any subsidiaries of the insured 
State bank which are not themselves 
subject under this part or FDIC order 
to the restrictions of this paragraph 
(d). 

(e) Capital requirements. If specifically 
required by this part or by FDIC order, 
any insured State bank that wishes to 
conduct or continue to conduct as prin-
cipal activities through a subsidiary 
that are not permissible for a sub-
sidiary of a national bank must: 

(1) Be well-capitalized after deduct-
ing from its tier one capital the invest-
ment in equity securities of the sub-
sidiary as well as the bank’s pro rata 
share of any retained earnings of the 
subsidiary; 

(2) Reflect this deduction on the ap-
propriate schedule of the bank’s con-
solidated report of income and condi-
tion; and 

(3) Use such regulatory capital 
amount for the purposes of the bank’s 
assessment risk classification under 
part 327 of this chapter and its cat-
egorization as a ‘‘well-capitalized’’, an 
‘‘adequately capitalized’’, an ‘‘under-
capitalized’’, or a ‘‘significantly under-
capitalized’’ institution as defined in 
§ 325.103(b) of this chapter, provided 
that the capital deduction shall not be 
used for purposes of determining 

whether the bank is ‘‘critically under-
capitalized’’ under part 325 of this 
chapter. 

[63 FR 66326, Dec. 1, 1998, as amended at 66 
FR 1028, Jan. 5, 2001; 71 FR 20527, Apr. 21, 
2006] 

§ 362.5 Approvals previously granted. 
(a) FDIC consent by order or notice. An 

insured State bank that previously 
filed an application or notice under 
part 362 in effect prior to January 1, 
1999 (see 12 CFR part 362 revised as of 
January 1, 1998), and obtained the 
FDIC’s consent to engage in an activ-
ity or to acquire or retain a majority- 
owned subsidiary engaging as principal 
in an activity or acquiring and retain-
ing any investment that is prohibited 
under this subpart may continue that 
activity or retain that investment 
without seeking the FDIC’s consent, 
provided that the insured State bank 
and its subsidiary, if applicable, con-
tinue to meet the conditions and re-
strictions of the approval. An insured 
State bank which was granted approval 
based on conditions which differ from 
the requirements of § 362.4(c)(2), (d) and 
(e) will be considered to meet the con-
ditions and restrictions of the approval 
relating to being an eligible subsidiary, 
meeting investment and transactions 
limits, and meeting capital require-
ments if the insured State bank and 
subsidiary meet the requirements of 
§ 362.4(c)(2), (d) and (e). If the majority- 
owned subsidiary is engaged in real es-
tate investment activities not exceed-
ing 2 percent of the tier one capital of 
a bank and meeting the other condi-
tions of § 362.4(b)(5)(i), the majority- 
owned subsidiary’s compliance with 
§ 362.4(c)(2) under the preceding sen-
tence may be pursuant to the modifica-
tions authorized by § 362.4(b)(5)(i). Once 
an insured State bank elects to comply 
with § 362.4 (c)(2), (d), and (e), it may 
not revert to the corresponding provi-
sions of the approval order. 

(b) Approvals by regulation— 
(1)–(5) [Reserved] 
(6) Adjustable rate or money market 

preferred stock. An insured State bank 
owning adjustable rate or money mar-
ket (auction rate) preferred stock pur-
suant to § 362.4(c)(3)(v) in effect prior to 
January 1, 1999 (see 12 CFR part 362 re-
vised as of January 1, 1998), in excess of 

VerDate Aug<31>2005 09:54 Feb 08, 2008 Jkt 214038 PO 00000 Frm 00534 Fmt 8010 Sfmt 8010 Y:\SGML\214038.XXX 214038eb
en

th
al

l o
n 

P
R

O
D

P
C

61
 w

ith
 C

F
R



525 

Federal Deposit Insurance Corporation § 362.8 

the amount limit in § 362.3(b)(2)(iii) 
may continue to hold any overlimit 
shares of such stock acquired before 
January 1, 1999, until redeemed or re-
purchased by the issuer, but such stock 
shall be included as part of the amount 
limit in § 362.3(b)(2)(iii) when deter-
mining whether the bank may acquire 
new stock thereunder. 

(c) Charter conversions. (1) An insured 
State bank that has converted its char-
ter from an insured state savings asso-
ciation may continue activities 
through a majority-owned subsidiary 
that were permissible prior to the time 
it converted its charter only if the in-
sured State bank receives the FDIC’s 
consent. Except as provided in para-
graph (c)(2) of this section, the insured 
State bank should apply under 
§ 362.4(b)(1), submit any notice required 
under § 362.4(b) (4) or (5), or comply 
with the provisions of § 362.4(b) (3), (6), 
or (7) if applicable, to continue the ac-
tivity. 

(2) Exception for prior consent. If the 
FDIC had granted consent to the sav-
ings association under section 28 of the 
Federal Deposit Insurance Act (12 
U.S.C. 1831(e)) prior to the time the 
savings association converted its char-
ter, the insured State bank may con-
tinue the activities without providing 
notice or making application to the 
FDIC, provided that the bank and its 
subsidiary as applicable are in compli-
ance with: 

(i) The terms of the FDIC approval 
order; and 

(ii) The provisions of § 362.4(c)(2), (d), 
and (e) regarding operating as an ‘‘eli-
gible subsidiary’’, ‘‘investment and 
transaction limits’’, and ‘‘capital re-
quirements’. 

(3) Divestiture. An insured State bank 
that does not receive FDIC consent 
shall divest of the nonconforming in-
vestment as soon as practical but in no 
event later than two years from the 
date of charter conversion. 

[63 FR 66326, Dec. 1, 1998, as amended at 66 
FR 1028, Jan. 5, 2001] 

Subpart B—Safety and Soundness 
Rules Governing Insured State 
Nonmember Banks 

§ 362.6 Purpose and scope. 

This subpart, along with the notice 
and application procedures in subpart 
G of part 303 of this chapter apply to 
certain banking practices that may 
have adverse effects on the safety and 
soundness of insured state nonmember 
banks. This subpart contains the re-
quired prudential separations between 
certain securities underwriting affili-
ates and insured state nonmember 
banks. The standards only will apply to 
affiliates of insured state nonmember 
banks that are not controlled by an en-
tity that is supervised by a federal 
banking agency. 

[66 FR 1028, Jan. 5, 2001] 

§ 362.7 Definitions. 

For the purposes of this subpart, the 
following definitions apply: 

(a) Affiliate has the same meaning 
contained in section 3 of the Federal 
Deposit Insurance Act (12 U.S.C. 1813). 

(b) Activity, company, control, equity 
security, insured state nonmember bank, 
security and subsidiary have the same 
meaning as provided in subpart A of 
this part. 

[63 FR 66326, Dec. 1, 1998, as amended at 66 
FR 1028, Jan. 5, 2001] 

§ 362.8 Restrictions on activities of in-
sured state nonmember banks affili-
ated with certain securities compa-
nies. 

(a) The FDIC has found that an unre-
stricted affiliation between an insured 
state nonmember bank and certain 
companies may have adverse effects on 
the safety and soundness of insured 
state nonmember banks. 

(b) An insured state nonmember bank 
is prohibited from becoming or remain-
ing affiliated with any securities un-
derwriting affiliate company that di-
rectly engages in the public sale, dis-
tribution or underwriting of stocks, 
bonds, debentures, notes, or other secu-
rities activity, of a type not permis-
sible for a national bank directly, un-
less the company is controlled by an 
entity that is supervised by a federal 
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