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(o) Offer means a proposal or other 
written or oral offer to provide services 
to FDIC. 

(p) Pattern or practice of defalcation re-
garding obligations means two or more 
instances in which a loan or advance 
from an insured depository institution: 

(1) Is in default for ninety (90) or 
more days as to payment of principal, 
interest, or a combination thereof, and 
there remains a legal obligation to pay 
an amount in excess of $50,000; or 

(2) Where there has been a failure to 
comply with the terms of a loan or ad-
vance to such an extent that the col-
lateral securing the loan or advance 
was foreclosed upon, resulting in a loss 
in excess of $50,000 to the insured de-
pository institution. 

(q) Preponderance of the evidence 
means proof by information that, com-
pared with that opposing it, leads to 
the conclusion that the fact at issue is 
more probably true than not. 

(r) Subcontractor means an entity or 
organization that enters into a con-
tract with an FDIC contractor or an-
other subcontractor to perform serv-
ices under a proposed or existing con-
tract with the FDIC. 

(s) Substantial loss to federal deposit in-
surance funds means: 

(1) A loan or advance from an insured 
depository institution, which is cur-
rently owed to the FDIC, RTC, FSLIC 
or their successors, or the former Bank 
Insurance Fund (BIF), the former Sav-
ings Association Insurance Fund 
(SAIF) or the Deposit Insurance Fund, 
the FSLIC Reserve Fund (FRF), or 
funds that were maintained by the RTC 
for the benefit of insured depositors, 
that is or has ever been delinquent for 
ninety (90) or more days as to payment 
of principal, interest, or a combination 
thereof and on which there remains a 
legal obligation to pay an amount in 
excess of $50,000; 

(2) An obligation to pay an out-
standing, unsatisfied, final judgment in 
excess of $50,000 in favor of the FDIC, 
RTC, FSLIC, or their successors, or the 
BIF, the SAIF, the FRF or the funds 
that were maintained by the RTC for 
the benefit of insured depositors; or 

(3) A loan or advance from an insured 
depository institution which is cur-
rently owed to the FDIC, RTC, FSLIC 
or their successors, or the former BIF, 

the former SAIF, the Deposit Insur-
ance Fund , the FRF or the funds that 
were maintained by the RTC for the 
benefit of insured depositors, where 
there has been a failure to comply with 
the terms to such an extent that the 
collateral securing the loan or advance 
was foreclosed upon, resulting in a loss 
in excess of $50,000. 

[61 FR 68560, Dec. 30, 1996, as amended at 71 
FR 20527, Apr. 21, 2006] 

§ 367.3 Appropriate officials. 

(a) The Ethics Counselor is the Execu-
tive Secretary of the FDIC. The Ethics 
Counselor shall act as the official re-
sponsible for rendering suspension and 
exclusion decisions under this part. In 
addition to taking suspension and/or 
exclusion action under this part, the 
Ethics Counselor has authority to ter-
minate exclusion and suspension pro-
ceedings. As used in this part, ‘‘Ethics 
Counselor’’ includes any official des-
ignated by the Ethics Counselor to act 
on the Ethics Counselor’s behalf. 

(b) The Corporation Ethics Committee 
is the Committee appointed by the 
Chairman of the FDIC, or Chairman’s 
designee, which provides review of any 
suspension or exclusion decision ren-
dered by the Ethics Counselor that is 
appealed by a contractor who has been 
suspended and/or excluded from FDIC 
contracting. 

(c) Information concerning the pos-
sible existence of any cause for suspen-
sion or exclusion shall be reported to 
the Office of the Executive Secretary 
(Ethics Section). This part does not 
modify the responsibility to report al-
legations of fraud, waste and abuse, in-
cluding but not limited to criminal 
violations, to the Office of Inspector 
General. 

§ 367.4 [Reserved] 

§ 367.5 Exclusions. 

(a) The Ethics Counselor may exclude 
a contractor from the FDIC con-
tracting program for any of the causes 
set forth in § 367.6, using procedures es-
tablished in this part. 

(b) Exclusion is a serious action to be 
imposed when there exists a preponder-
ance of the evidence that a contractor 
has violated one or more of the causes 
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