§404.7

(d) Date for determining responsive
records. Only those records within Ex-
Im Bank’s possession and control as of
the date of receipt of a request shall be
deemed to be responsive to a request.

§404.7 Confidential business informa-
tion.

(a) Scope. This section applies to all
business information, as defined in
§404.2. Such information shall only be
disclosed pursuant to a FOIA request
in accordance with this section.

(b) Submitter designation. All business
submitters should designate, by appro-
priate markings, either at the time of
submission or at a reasonable time
thereafter, any portion of any submis-
sion that they consider to be exempt
from disclosure under 5 U.S.C. 552(b)(4).

(c) Pre-disclosure notice to the business
submitter. Whenever Ex-Im Bank re-
ceives a FOIA request seeking disclo-
sure of business information, Ex-Im
Bank shall provide prompt written no-
tice to the submitter of such informa-
tion. This notice shall include a de-
scription or a copy of the records con-
taining the business information. Such
notice shall not be required, however,
if:

(1) Ex-Im Bank determines that the
records shall not be disclosed;

(2) The records have been published
or otherwise made available to the pub-
lic; or

(3) disclosure of the records is re-
quired by law.

(d) Opportunity to object to disclosure.
The business submitter shall have ten
working days from and including the
date of the notification letter to pro-
vide Ex-Im Bank with a detailed state-
ment of any objection to disclosure of
the records. A submitter located out-
side the United States shall have twen-
ty working days to object to disclo-
sure. Ex-Im Bank may extend the time
for objection upon timely request from
the submitter and for good cause
shown. A statement of objection must
specify all grounds under the FOIA for
withholding the information.

(e) Notice to the requester. The Free-
dom of Information and Privacy Office
shall notify the requester in writing
whenever a business submitter is af-
forded the opportunity to object to dis-
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closure of records pursuant to para-
graph (c) of this section.

(f) Disclosure of confidential business
information. Ex-Im Bank shall consider
any objections raised by the business
submitter prior to making its disclo-
sure decision.

(9) Notice of intent to disclose. When-
ever Ex-Im Bank determines to dis-
close business information over the ob-
jection of a business submitter, Ex-Im
Bank shall notify the business sub-
mitter, in writing, of such determina-
tion, the reasons for the decision, and
the expected disclosure date. This noti-
fication—which shall be provided at
least ten days prior to the planned dis-
closure date and which shall include a
copy or description of the records at
issue—is intended to afford the sub-
mitter the opportunity to seek judicial
review.

(h) Notice to requester of disclosure
date. If Ex-Im Bank determines to dis-
close records over a business submit-
ter’s objection, then Ex-Im Bank shall
notify the requester of the expected
disclosure date.

(i) Appeal. Whenever Ex-Im Bank de-
termines to disclose, pursuant to an
administrative appeal, business infor-
mation that initially was withheld
from disclosure under 5 U.S.C. 552(b)(4),
Ex-Im Bank shall notify the business
submitter. Such notice shall be in writ-
ing and shall be provided ten working
days prior to the proposed disclosure
date. It shall include a copy or descrip-
tion of the records at issue and a state-
ment of Ex-Im Bank’s reasons for dis-
closure.

(J) Notice of FOIA lawsuit. Ex-Im Bank
shall promptly notify the submitter
whenever a requester brings suit
against Ex-Im Bank seeking to compel
the release of business information
covered by this section. Ex-Im Bank
shall promptly notify the requester
when a submitter brings suit against
Ex-Im seeking to restrict the release of
business information that is covered by
this section.

(k) Exception. Notwithstanding the
foregoing provisions of this part, Ex-Im
Bank may, upon request or on its own
initiative, publicly disclose the parties
to transactions for which Ex-Im Bank
approves support, the amount of such
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support, the identity of any partici-
pants involved, a general description of
the related U.S. exports, and the coun-
try to which such exports are destined.

§404.8 Initial determination.

(a) Authority to grant or deny requests.
The Freedom of Information and Pri-
vacy Office shall be responsible for

search, review, and the initial deter-
mination.

(b) Referrals to other government agen-
cies. A requested record in Ex-Im

Bank’s possession that was created or
classified by another Federal agency
shall be referred to such agency for di-
rect response to the requester. The
Freedom of Information and Privacy
Office shall notify the requester of any
such referral, the number of documents
so referred, and the name and address
of each agency to which the request
has been referred.

(c) Notification of Ex-Im Bank action.
The Freedom of Information and Pri-
vacy Office shall notify the requester
in writing of its decision to grant or
deny the request.

(1) If the decision is made to grant a
request, then Ex-Im Bank shall
promptly disclose the requested
records and shall inform the requester
of any fee payable under §404.9.

(2) A denial is a determination to
withhold any requested record in whole
or in part, a determination that a re-
quested record does not exist or cannot
be located or a determination that
what has been requested is not a record
subject to the FOIA. Whenever Ex-Im
Bank withholds information, such no-
tice shall include:

(i) The name, title, and signature of
the person responsible for the deter-
mination,;

(if) The statutory basis for non-dis-
closure; and

(iii) A statement that any denial may
be appealed under §404.11 and a brief
description of the requirements of that
section.

(d) Material withheld. Ex-Im Bank
shall make reasonable efforts to inform
the requester of the volume of material
withheld pursuant to a full or partial
denial and the extent of any redaction.
Ex-Im Bank shall not, however, indi-
cate the extent of any denial when

§404.9

doing so could harm an interest pro-
tected by an applicable exemption.

§404.9 Schedule of fees.

(a) General. Ex-Im Bank shall charge
fees to recover the full allowable direct
costs it incurs in processing requests.
Ex-Im Bank shall attempt to conduct
searches in the most efficient manner
to minimize costs for both Ex-Im Bank
and the requester.

(b) Categories of requesters. Fees shall
be assessed according to the status of
the requester. The specific schedule of
fees for each requester category (each
as defined in §404.2) is prescribed as fol-
lows:

(1) Commercial use requesters. Ex-Im
Bank shall charge the full costs for
search, review, and duplication.

(2) Educational and non-commercial sci-
entific institution requesters. Ex-Im Bank
shall charge only for the cost of dupli-
cation in excess of 100 pages. No fee
will be charged for search or review.

(3) Representatives of the news media.
Ex-lm Bank shall charge only for the
cost of duplication in excess of 100
pages. No fee will be charged for search
or review.

(4) All other requesters. Ex-Im Bank
shall charge for the cost of search, re-
view, and duplication, except that 100
pages of duplication and two hours of
professional search time shall be fur-
nished without charge.

(c) Search and review fees. Ex-Im Bank
shall charge the following fees for
search and review:

(1) Clerical. Hourly rate—$16.00.

(2) Professional. Hourly rate—$32.00.

(3) Computer Searches. Hourly rate—
based upon the salary of the employee
performing the work and the cost of
operating any equipment.

(d) Administrative appeals. Ex-Im
Bank shall not charge for administra-
tive review of an exemption applied in
an initial determination. Ex-Im Bank
shall charge, however, for search and
review pursuant to an administrative
appeal if the appeal is based on a claim
other than the application of an ex-
emption in the initial determination.

(e) Duplication. Ex-Im Bank shall
charge $.10 per page for paper copy du-
plication. Ex-Im Bank shall charge the
actual or estimated cost of copies pre-
pared by computer, such as tape or
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