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12 CFR Ch. VII (1–1–08 Edition) § 747.2001 

Subpart L—Issuance, Review and 
Enforcement of Orders Impos-
ing Prompt Corrective Action 

SOURCE: 65 FR 8594, Feb. 18, 2000, unless 
otherwise noted. 

§ 747.2001 Scope. 
(a) Independent review process. The 

rules and procedures set forth in this 
subpart apply to federally-insured cred-
it unions, whether federally- or state- 
chartered (other than corporate credit 
unions), which are subject to discre-
tionary supervisory actions under part 
702 of this chapter, and to reclassifica-
tion under §§ 702.102(b) and 702.302(d) of 
this chapter, to facilitate prompt cor-
rective action under section 216 of the 
Federal Credit Union Act, 12 U.S.C. 
1790d; and to senior executive officers 
and directors of such credit unions who 
are dismissed pursuant to a discre-
tionary supervisory action imposed 
under part 702. NCUA staff decisions to 
impose discretionary supervisory ac-
tions under part 702 shall be considered 
material supervisory determinations 
for purposes of 12 U.S.C. 1790d(k). Sec-
tion 747.2002 of this subpart provides an 
independent appellate process to chal-
lenge such decisions. 

(b) Notice to State officials. With re-
spect to a federally-insured State-char-
tered credit union under §§ 747.2002, 
747.2003 and 747.2004 of this subpart, no-
tices, directives and decisions on ap-
peal served upon a credit union, or a 
dismissed director or officer thereof, by 
the NCUA Board shall also be served 
upon the appropriate State official. Re-
sponses, requests for a hearing and to 
present witnesses, requests to modify 
or rescind a discretionary supervisory 
action and requests for reinstatement 
served upon the NCUA Board by a cred-
it union, or dismissed director or offi-
cer thereof, shall also be served upon 
the appropriate State official. 

§ 747.2002 Review of orders imposing 
discretionary supervisory action. 

(a) Notice of intent to issue directive— 
(1) Generally. Whenever the NCUA 
Board intends to issue a directive im-
posing a discretionary supervisory ac-
tion under §§ 702.202(b), 702.203(b) and 
702.204(b) of this chapter on a credit 
union classified ‘‘undercapitalized’’ or 

lower, or under §§ 702.304(b) or 702.305(b) 
of this chapter on a new credit union 
classified ‘‘moderately capitalized’’ or 
lower, it must give the credit union 
prior notice of the proposed action and 
an opportunity to respond. 

(2) Immediate issuance of directive with-
out notice. The NCUA Board may issue 
a directive to take effect immediately 
under paragraph (a)(1) of this section 
without notice to the credit union if 
the NCUA Board finds it necessary in 
order to carry out the purposes of part 
702 of this chapter. A credit union that 
is subject to a directive which takes ef-
fect immediately may appeal the direc-
tive in writing to the NCUA Board. 
Such an appeal must be received by the 
NCUA Board within 14 calendar days 
after the directive was issued, unless 
the NCUA Board permits a longer pe-
riod. Unless ordered by the NCUA 
Board, the directive shall remain in ef-
fect pending a decision on the appeal. 
The NCUA Board shall consider any 
such appeal, if timely filed, within 60 
calendar days of receiving it. 

(b) Contents of notice. The NCUA 
Board’s notice to a credit union of its 
intention to issue a directive imposing 
a discretionary supervisory action 
must state: 

(1) The credit union’s net worth ratio 
and net worth category classification; 

(2) The specific restrictions or re-
quirements that the NCUA Board in-
tends to impose, and the reasons there-
for; 

(3) The proposed date when the dis-
cretionary supervisory action would 
take effect and the proposed date for 
completing the required action or ter-
minating the action; and 

(4) That a credit union must file a 
written response to a notice within 14 
calendar days from the date of the no-
tice, or within such shorter period as 
the NCUA Board determines is appro-
priate in light of the financial condi-
tion of the credit union or other rel-
evant circumstances. 

(c) Contents of response to notice. A 
credit union’s response to a notice 
under paragraph (b) of this section 
must: 

(1) Explain why it contends that the 
proposed discretionary supervisory ac-
tion is not an appropriate exercise of 
discretion under this part; 
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(2) Request the NCUA Board to mod-
ify or to not issue the proposed direc-
tive; 

(3) Include other relevant informa-
tion, mitigating circumstances, docu-
mentation, or other evidence in sup-
port of the credit union’s position re-
garding the proposed directive; and 

(4) If desired, request the rec-
ommendation of NCUA’s ombudsman 
pursuant to paragraph (g) of this sec-
tion. 

(d) NCUA Board consideration of re-
sponse. The NCUA Board, or an inde-
pendent person designated by the 
NCUA Board to act on its behalf, after 
considering a response under paragraph 
(c) of this section, may: 

(1) Issue the directive as originally 
proposed or as modified; 

(2) Determine not to issue the direc-
tive and to so notify the credit union; 
or 

(3) Seek additional information or 
clarification from the credit union or 
any other relevant source. 

(e) Failure to file response. A credit 
union which fails to file a written re-
sponse to a notice of the NCUA Board’s 
intention to issue a directive imposing 
a discretionary supervisory action, 
within the specified time period, shall 
be deemed to have waived the oppor-
tunity to respond, and to have con-
sented to the issuance of the directive. 

(f) Request to modify or rescind direc-
tive. A credit union that is subject to 
an existing directive imposing a discre-
tionary supervisory action may request 
in writing that the NCUA Board recon-
sider the terms of the directive, or re-
scind or modify it, due to changed cir-
cumstances. Unless otherwise ordered 
by the NCUA Board, the directive shall 
remain in effect while such request is 
pending. A request under this para-
graph which remains pending 60 days 
following receipt by the NCUA Board is 
deemed granted. 

(g) Ombudsman. A credit union may 
request in writing the recommendation 
of NCUA’s ombudsman to modify or to 
not issue a proposed directive under 
paragraph (b) of this section, or to 
modify or rescind an existing directive 
due to changed circumstances under 
paragraph (f) of this section. A credit 
union which fails to request the om-
budsman’s recommendation in a re-

sponse under paragraph (c) of this sec-
tion, or in a request under paragraph 
(f) of this section, shall be deemed to 
have waived the opportunity to do so. 
The ombudsman shall promptly notify 
the credit union and the NCUA Board 
of his or her recommendation. 

§ 747.2003 Review of order reclassi-
fying a credit union on safety and 
soundness criteria. 

(a) Notice of proposed reclassification 
based on unsafe or unsound condition or 
practice. When the NCUA Board pro-
poses to reclassify a credit union or 
subject it to the supervisory actions 
applicable to the next lower net worth 
category pursuant to §§ 702.102(b) and 
702.302(d) of this chapter (each such ac-
tion hereinafter referred to as ‘‘reclas-
sification’’), the NCUA Board shall 
issue and serve on the credit union rea-
sonable prior notice of the proposed re-
classification. 

(b) Contents of notice. A notice of in-
tention to reclassify a credit union 
based on unsafe or unsound condition 
or practice shall state: 

(1) The credit union’s net worth 
ratio, current net worth category clas-
sification, and the net worth category 
to which the credit union would be re-
classified; 

(2) The unsafe or unsound practice(s) 
and/or condition(s) justifying reasons 
for reclassification of the credit union; 

(3) The date by which the credit 
union must file a written response to 
the notice (including a request for a 
hearing), which date shall be no less 
than 14 calendar days from the date of 
service of the notice unless the NCUA 
Board determines that a shorter period 
is appropriate in light of the financial 
condition of the credit union or other 
relevant circumstances; and 

(4) That a credit union which fails 
to— 

(i) File a written response to the no-
tice of reclassification, within the 
specified time period, shall be deemed 
to have waived the opportunity to re-
spond, and to have consented to reclas-
sification; 

(ii) Request a hearing shall be 
deemed to have waived any right to a 
hearing; and 

(iii) Request the opportunity to 
present witness testimony shall be 
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