§747.804

person of suitable age and discretion
who is found there; or

(iv) Mailing it be registered or cer-
tified mail to him or her at his or her
last known address. In the event that
personal service as described in this
paragraph is impracticable, any other
method whereby actual notice is given
to the respondent may be employed.

(2) Service upon other persons. When
the person to be served is not a natural
person, delivery of a copy of the sub-
poena may be effected by—

(i) Handing it to a registered agent
for service, or to any officer, director,
or agent in charge of any office of such
person;

(ii) Mailing it by registered or cer-
tified mail to any such representative
at his or her last known address; or

(iii) Any other method whereby ac-
tual notice is given to any such rep-
resentative.

(c) Witness fees and mileage. Witnesses
appearing pursuant to subpoena shall
be paid the same fees and mileage that
are paid to witnesses in the United
States district courts. Any such fees
and mileage payments need be paid
only upon submission of a properly
completed application for reimburse-
ment and in no event need they be paid
sooner than 30 days after the appear-
ance of the witness pursuant to sub-
poena.

(d) Enforcement. Whenever it appears
to the General Counsel that any person
upon whom a subpoena was properly
served pursuant to these Rules is refus-
ing to fully comply with the terms of
that subpoena, then the General Coun-
sel, in his or her discretion, may apply
to the courts of the United States for
enforcement of such subpoena.

[56 FR 37767, Aug. 8, 1991; 57 FR 523, Jan. 7,
1992]

§747.804 Oath; false statements.

At the discretion of the officer con-
ducting the investigation, testimony of
a witness may be taken under oath and
administered by the officer. Any person
making false statements under oath
during the course of a formal investiga-
tive proceeding is subject to the crimi-
nal penalties for perjury in 18 U.S.C.
1621. Any person who knowingly and
willfully makes false and fraudulent
statements, whether under oath or oth-
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erwise, or who falsifies, conceals or
covers up any material fact, or submits
any false, fictitious or fraudulent infor-
mation in connection with such a pro-
ceeding, is subject to the criminal pen-
alties set forth in 18 U.S.C. 1001.

§747.805

(a) Self-incrimination. Except as pro-
vided in paragraph (b) of this section, a
witness testifying or otherwise giving
information in a formal investigative
proceeding may refuse to answer ques-
tions on the basis of his or her right
against self-incrimination granted by
the Fifth Amendment of the Constitu-
tion of the United States.

(b) Immunity. (1) No officer con-
ducting any formal investigative pro-
ceeding (or any other informal inves-
tigation or examination) shall have the
power to grant or promise any party
any immunity from criminal prosecu-
tion under the laws of the United
States or of any other jurisdiction.

(2) If the NCUA Board believes that
the testimony or other information
sought to be obtained from any party
may be necessary to the public interest
and that party has refused or is likely
to refuse to testify or provide other in-
formation on the basis of his or her
privilege against self-incrimination,
the NCUA Board, with the approval of
the Attorney General, may issue an
order requiring the party to give testi-
mony or provide other information
that he or she has previously refused to
provide on the basis of self-incrimina-
tion.

(3) Whenever a witness refuses, on
the basis of his privilege against self-
incrimination, to testify or provide
other information in a formal inves-
tigative proceeding, and the officer
conducting the investigation commu-
nicates to that person an order of the
NCUA Board requiring him or her to
testify or provide other information,
the witness may not refuse to comply
with the order on the basis of his or her
privilege against self-incrimination;
but no testimony or other information
compelled under the order (or any in-
formation directly or indirectly de-
rived from such testimony or other in-
formation) may be used against the
witness in any criminal case, except a
prosecution for perjury, giving a false

Self-incrimination; immunity.
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statement, or otherwise failing to com-
ply with the order.

§747.806 Transcripts.

Transcripts, if any, of formal inves-
tigative proceedings shall be recorded
solely by the official reporter, or by
any other person or means designated
by the officer conducting the investiga-
tion. A party who has submitted docu-
mentary evidence or testimony in a
formal investigative proceeding shall
be entitled, upon written request, to
procure a copy of his or her documen-
tary evidence or a transcript of his or
her testimony on payment of the ap-
propriate fees; provided, however, that
in a non-public formal investigative
proceeding the NCUA Board may for
good cause deny such request or the
NCUA Board may place reasonable lim-
itations upon the use of the documen-
tary evidence and transcript. In any
event, any witness, upon proper identi-
fication, shall have the right to inspect
the official transcript of the witness’s
own testimony.

§747.807

(@) In the event that a formal inves-
tigative proceeding is conducted pursu-
ant to a specific order entered by the
NCUA Board or by its General Counsel,
then any party who is compelled or re-
quested to provide documentary evi-
dence or testimony as part of such pro-
ceeding shall, upon request, be shown a
copy of the NCUA Board’s or its dele-
gate’s order. Copies of such orders shall
not be provided for their retention to
such persons requesting same except in
the sole discretion of the General
Counsel or his designee.

(b) Any party compelled to appear, or
who appears by request or permission
of the officer conducting the investiga-
tion, in person at a formal investiga-
tive proceeding may be accompanied,
represented and advised by counsel who
is a member of the bar of the highest
court of any state; provided however,
that all witnesses in such proceeding
shall be sequestered, and unless per-
mitted in the discretion of the officer
conducting the investigation, no wit-
ness or the counsel accompanying any
such witness shall be permitted to be
present during the examination of any

Rights of witnesses.

§747.807

other witness called in
ceeding.

(c)(1) The right of a witness to be ac-
companied, represented and advised by
counsel shall mean the right to have an
attorney present during any formal in-
vestigative proceeding and to have the
attorney—

(i) Advise such person before, during
and after such testimony;

(ii) Question such person briefly at
the conclusion of his testimony to clar-
ify any answers such person has given;
and

(iii) Make summary notes during
such testimony solely for the use of
such person.

(2) From time to time, in the discre-
tion of the officer, it shall be necessary
for persons other than the witness and
his or her counsel to attend non-public
investigative proceedings. For exam-
ple, the officer may deem it appro-
priate that outside counsel to the
NCUA Board attend and advise him or
her concerning the proceeding includ-
ing the examination of a particular
witness. In these circumstances, out-
side counsel would not be an officer as
that term is wused. In other cir-
cumstances, it may be appropriate that
a technical expert (such as an account-
ant) accompany the witness and his or
her counsel in order to assist counsel
in understanding technical issues.
These latter circumstances should be
rare, are left to the discretion of the of-
ficer conducting the investigation, and
shall not in any event be allowed to
serve as a ruse to coordinate testimony
between witnesses, to oversee or super-
vise the testimony of any witnesses, or
otherwise defeat the beneficial effects
of the witness sequestration rule.

(d) The officer conducting the inves-
tigation may report to the NCUA
Board any instances where any witness
or counsel has been guilty of dilatory,
obstructionist or contumacious con-
duct during the course of a formal in-
vestigative proceeding or any other in-
stance of violations of these rules. The
NCUA Board will thereupon take such
further action as the circumstance
may warrant including barring the of-
fending person from further participa-
tion in the particular formal investiga-
tive proceeding or even from further
practice before the Board.

such pro-
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