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dismiss the case. The official author-
ized to issue the hearing order issues
the consent order as an order of the
FAA and terminates the proceeding.

Subpart H—Judicial Review

§16.247 Judicial review of a final deci-
sion and order.

(a) A person may seek judicial re-
view, in a United States Court of Ap-
peals, of a final decision and order of
the Associate Administrator as pro-
vided in 49 U.S.C. 46110 or section
519(b)(4) of the Airport and Airway Im-
provement Act of 1982, as amended,
(AATIA), 49 U.S.C. 47106(d) and 47111(d).
A party seeking judicial review of a
final decision and order shall file a pe-
tition for review with the Court not
later than 60 days after a final decision
and order under the AAIA has been
served on the party or within 60 days
after the entry of an order under 49
U.S.C. 40101 et seq.

(b) The following do not constitute
final decisions and orders subject to ju-
dicial review:

(1) An FAA decision to dismiss a
complaint without prejudice, as set
forth in §16.27;

(2) A Director’s determination;

(3) An initial decision issued by a
hearing officer at the conclusion of a
hearing;

(4) A Director’s determination or an
initial decision of a hearing officer
that becomes the final decision of the
Associate Administrator because it was
not appealed within the applicable
time periods provided under §§16.33(b)
and 16.241(b).

Subpart I—Ex Parte
Communications

§16.301 Definitions.

As used in this subpart:

Decisional employee means the Admin-
istrator, Deputy Administrator, Asso-
ciate Administrator, Director, hearing
officer, or other FAA employee who is
or who may reasonably be expected to
be involved in the decisional process of
the proceeding.

Ex parte communication means an oral
or written communication not on the
public record with respect to which
reasonable prior notice to all parties is

§16.307

not given, but it shall not include re-
quests for status reports on any matter
or proceeding covered by this part, or
communications between FAA employ-
ees who participate as parties to a
hearing pursuant to 16.203(b) of this
part and other parties to a hearing.

§16.303 Prohibited ex parte commu-
nications.

(a) The prohibitions of this section
shall apply from the time a proceeding
is noticed for hearing unless the person
responsible for the communication has
knowledge that it will be noticed, in
which case the prohibitions shall apply
at the time of the acquisition of such
knowledge.

(b) Except to the extent required for
the disposition of ex parte matters as
authorized by law:

(1) No interested person outside the
FAA and no FAA employee partici-
pating as a party shall make or know-
ingly cause to be made to any
decisional employee an ex parte com-
munication relevant to the merits of
the proceeding;

(2) No FAA employee shall make or
knowingly cause to be made to any in-
terested person outside the FAA an ex
parte communication relevant to the
merits of the proceeding; or

(3) Ex parte communications regard-
ing solely matters of agency procedure
or practice are not prohibited by this
section.

§16.305 Procedures for handling ex
parte communications.

A decisional employee who receives
or who makes or knowingly causes to
be made a communication prohibited
by §16.303 shall place in the public
record of the proceeding:

(a) All such written communications;

(b) Memoranda stating the substance
of all such oral communications; and

(c) All written responses, and memo-
randa stating the substance of all oral
responses, to the materials described in
paragraphs (a) and (b) of this section.

§16.307 Requirement to show cause
and imposition of sanction.

(a) Upon receipt of a communication
knowingly made or knowingly caused
to be made by a party in violation of
§16.303, the Associate Administrator or
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his designee or the hearing officer may,
to the extent consistent with the inter-
ests of justice and the policy of the un-
derlying statutes, require the party to
show cause why his or her claim or in-
terest in the proceeding should not be
dismissed, denied, disregarded, or oth-
erwise adversely affected on account of
such violation.

(b) The Associate Administrator
may, to the extent consistent with the
interests of justice and the policy of
the underlying statutes administered
by the FAA, consider a violation of
this subpart sufficient grounds for a de-
cision adverse to a party who has
knowingly committed such violation or
knowingly caused such violation to
occur.

PART 17—PROCEDURES FOR PRO-
TESTS AND CONTRACTS DIS-
PUTES
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Subpart A—General

§17.1

This part applies to all protests or
contract disputes against the FAA that
are brought on or after June 28, 1999,
with the exception of those contract
disputes arising under or related to
FAA contracts entered into prior to
April 1, 1996.

Applicability.

§17.3 Definitions.

(a) Accrual mean to come into exist-
ence as a legally enforceable claim.

(b) Accrual of a contract claim means
that all events relating to a claim have
occurred which fix liability of either
the government or the contractor and
permit assertion of the claim, regard-
less of when the claimant actually dis-
covered those events. For liability to
be fixed, some injury must have oc-
curred. Monetary damages need not
have been incurred, but if the claim is
for money, such damages must be capa-
ble of reasonable estimation. The ac-
crual of a claim or the running of the
limitations period may be tolled on
such equitable grounds as where the of-
fice of Dispute Resolution for Acquisi-
tion determines that there has been ac-
tive concealment or fraud or where it
finds that the facts were inherently un-
knowable.

(c) Acquisition Management System
(AMS) establishes the policies, guiding
principles, and internal procedures for
the FAA’s acquisition system.

106



