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Department as to the nature of the de-
fense and shall admit or deny specifi-
cally and in detail each allegation of
the complaint unless the respondent is
without knowledge, in which case, his
or her answer shall so state and the
statement shall operate as a denial. Al-
legations of fact not denied or con-
troverted shall be deemed admitted.
Matters alleged as affirmative defenses
shall be separately stated and num-
bered and shall, in the absence of a
reply, be deemed to be controverted.
Any answer to a complaint, or response
to a notice, proposing the assessment
of civil penalties shall specifically
present any matters that the respond-
ent intends to rely upon in opposition
to, or in mitigation of, such civil pen-
alties.

(c) The DOT decisionmaker or the ad-
ministrative law judge may, in his or
her discretion, require or permit the
filing of a reply in appropriate cases;
otherwise, no reply may be filed.

§302.409 Default.

Failure of a respondent to file and
serve an answer within the time and in
the manner prescribed by §302.408 shall
be deemed to authorize the DOT deci-
sionmaker or administrative law judge,
as a matter of discretion, to find the
facts alleged in the complaint incor-
porated in or accompanying the notice
instituting a formal enforcement pro-
ceeding to be true and to enter such or-
ders as may be appropriate without no-
tice or hearing, or, as a matter of dis-
cretion, to proceed to take proof, with-
out notice, of the allegations or
charges set forth in the complaint or
order; Provided, that the DOT decision-
maker or administrative law judge
may permit late filing of an answer for
good cause shown.

§302.410 Consolidation of proceedings.

The DOT decisionmaker or Chief Ad-
ministrative Law Judge may, upon his
or her own initiative, or upon motion
of any party, consolidate for hearing or
for other purposes, or may contempora-
neously consider, two or more enforce-
ment proceedings that involve substan-
tially the same parties or issues that
are the same or closely related, if he or
she finds that such consolidation or
contemporaneous hearing will be con-

§302.412

ducive to the dispatch of business and
to the ends of justice and will not un-
duly delay the proceedings.

§302.411 Motions to dismiss and for
summary judgment.

(a) At any time after an answer has
been filed, any party may file with the
DOT decisionmaker or the administra-
tive law judge a motion to dismiss or a
motion for summary judgment, includ-
ing supporting affidavits. The proce-
dure on such motions shall be in ac-
cordance with the Federal Rules of
Civil Procedure (28 U.S.C.), particu-
larly Rules 6(d), 7(b), 12, and 56, except
that answers and supporting papers to
a motion to dismiss or for summary
judgment shall be filed within seven (7)
days after service of the motion.

(b) Parties may petition the DOT de-
cisionmaker to review any action by
the administrative law judge granting
summary judgment or dismissing an
enforcement proceeding under the pro-
cedure established for review of an ini-
tial decision in §302.32.

§302.412 Admissions as to facts and
documents.

(a) At any time after an answer has
been filed, any party may file with the
DOT decisionmaker or administrative
law judge and serve upon the opposing
side a written request for the admis-
sion of the genuineness and authen-
ticity of any relevant documents de-
scribed in and exhibited with the re-
quest or for the admission of the truth
of any relevant matters of fact stated
in the request with respect to such doc-
uments.

(b) Each of the matters of which an
admission is requested shall be deemed
admitted unless within a period des-
ignated in the request, not less than
ten (10) days after service thereof, or
within such further time as the DOT
decisionmaker or the administrative
law judge may allow upon motion and
notice, the party to whom the request
is directed serves upon the requesting
party a sworn statement either deny-
ing specifically the matters of which
an admission is requested or setting
forth in detail the reasons why he or
she cannot truthfully either admit or
deny such matters.
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§302.413

(c) Service of such request and an-
swering statement shall be made as
provided in §302.7. Any admission made
by a party pursuant to such request is
only for the purposes of the pending
proceeding, or any proceeding or action
instituted for the enforcement of any
order entered therein, and shall not
constitute an admission by him or her
for any other purpose or be used
against him or her in any other pro-
ceeding or action.

§302.413 Evidence of previous viola-
tions.

Evidence of previous violations by
any person or of any provision of the
Statute or any requirement thereunder
found by the Department or a court in
any other proceeding or criminal or
civil action may, if relevant and mate-
rial, be admitted in any enforcement
proceeding involving such person.

§302.414 Prehearing conference.

A prehearing conference may be held
in an enforcement proceeding whenever
the administrative law judge believes
that the fair and expeditious disposi-
tion of the proceeding requires one. If a
prehearing conference is held, it shall
be conducted in accordance with
§302.22.

§302.415 Hearing.

After the issues have been formu-
lated, whether by the pleadings or oth-
erwise, the administrative law judge
shall give the parties reasonable writ-
ten notice of the time and place of the
hearings. Except as may be modified by
the provisions of this subpart, the pro-
cedures in §302.17 to §302.38 governing
the conduct of oral evidentiary hear-
ings will apply.

§302.416 Appearances by persons not
parties.

With consent of the administrative
law judge, appearances may be entered
without request for or grant of permis-
sion to intervene by interested persons
who are not parties to the proceeding.
Such persons may, with the consent of
the administrative law judge, cross-ex-
amine a particular witness or suggest
to any party or counsel therefor ques-
tions or interrogations to be asked wit-
nesses called by any party, but may
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not otherwise examine witnesses and
may not introduce evidence or other-
wise participate in the proceeding.
However, such persons may present to
both the administrative law judge and
the DOT decisionmaker an oral or writ-
ten statement of their position on the
issues involved in the proceeding.

§302.417 Settlement of proceedings.

(a) The Deputy General Counsel and
the respondent may agree to settle all
or some of the issues in an enforcement
proceeding at any time before a final
decision is issued by the DOT decision-
maker. The Deputy General Counsel
shall serve a copy of any proposed set-
tlement on each party and shall submit
the proposed settlement to the admin-
istrative law judge for approval. The
submission of a proposed settlement
shall not automatically delay the pro-
ceeding.

(b) Any party to the proceeding may
submit written comments supporting
or opposing the proposed settlement
within ten (10) days from the date of
service.

(c) The administrative law judge
shall approve the proposed settlement,
as submitted, if it appears to be in the
public interest, or otherwise shall dis-
approve it.

(d) Information relating to settle-
ment offers and negotiations will be
withheld from public disclosure if the
Deputy General Counsel determines
that disclosure would interfere with
the likelihood of settlement of an en-
forcement proceeding.

§302.418 Motions for immediate sus-
pension of operating authority
pendente lite.

All motions for the suspension of the
economic operating authority of an air
carrier during the pendency of pro-
ceedings to revoke such authority shall
be filed with, and decided by, the DOT
decisionmaker. Proceedings on the mo-
tion shall be in accordance with
§302.11. In addition, the DOT decision-
maker shall afford the parties an op-
portunity for oral argument on such
motion.
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