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Merit Systems Protection Board § 1201.3 

§ 1201.2 Original jurisdiction. 

The Board’s original jurisdiction in-
cludes the following cases: 

(a) Actions brought by the Special 
Counsel under 5 U.S.C. 1214, 1215, and 
1216; 

(b) Requests, by persons removed 
from the Senior Executive Service for 
performance deficiencies, for informal 
hearings; and 

(c) Actions taken against administra-
tive law judges under 5 U.S.C. 7521. 

[54 FR 53504, Dec. 29, 1989, as amended at 62 
FR 66814, Dec. 22, 1997] 

§ 1201.3 Appellate jurisdiction. 

(a) Generally. The Board has jurisdic-
tion over appeals from agency actions 
when the appeals are authorized by 
law, rule, or regulation. These include 
appeals from the following actions: 

(1) Reduction in grade or removal for 
unacceptable performance (5 CFR part 
432; 5 U.S.C. 4303(e)); 

(2) Removal, reduction in grade or 
pay, suspension for more than 14 days, 
or furlough for 30 days or less for cause 
that will promote the efficiency of the 
service. (5 CFR part 752, subparts C and 
D; 5 U.S.C. 7511–7514); 

(3) Removal, or suspension for more 
than 14 days, of a career appointee in 
the Senior Executive Service (5 CFR 
part 752, subparts E and F; 5 U.S.C. 
7541–7543); 

(4) Reduction-in-force action affect-
ing a career appointee in the Senior 
Executive Service (5 U.S.C. 3595); 

(5) Reconsideration decision sus-
taining a negative determination of 
competence for a general schedule em-
ployee (5 CFR 531.410; 5 U.S.C. 5335(c)); 

(6) Determinations affecting the 
rights or interests of an individual or 
of the United States under the Civil 
Service Retirement System or the Fed-
eral Employees’ Retirement System (5 
CFR parts 831, 839, 842, 844, and 846; 5 
U.S.C. 8347(d)(1)–(2) and 8461 (e)(1); and 
5 U.S.C. 8331 note, Federal Erroneous 
Retirement Coverage Corrections Act) 

(7) Disqualification of an employee or 
applicant because of a suitability de-
termination (5 CFR 731.501); 

(8) Termination of employment dur-
ing probation or the first year of a vet-
erans readjustment appointment when: 

(i) The employee alleges discrimina-
tion because of partisan political rea-
sons or marital status; or 

(ii) The termination was based on 
conditions arising before appointment 
and the employee alleges that the ac-
tion is procedurally improper (5 CFR 
315.806, 38 U.S.C. 4214(b)(1)(E)); 

(9) Termination of appointment dur-
ing a managerial or supervisory proba-
tionary period when the employee al-
leges discrimination because of par-
tisan political affiliation or marital 
status (5 CFR 315.908(b)); 

(10) Separation, demotion, or fur-
lough for more than 30 days, when the 
action was effected because of a reduc-
tion in force (5 CFR 351.901); 

(11) Furlough of a career appointee in 
the Senior Executive Service (5 CFR 
359.805); 

(12) Failure to restore, improper res-
toration of, or failure to return fol-
lowing a leave of absence an employee 
or former employee of an agency in the 
executive branch (including the U.S. 
Postal Service and the Postal Rate 
Commission) following partial or full 
recovery from a compensable injury (5 
CFR 353.304); 

(13) Employment of another appli-
cant when the person who wishes to ap-
peal to the Board is entitled to priority 
employment consideration after a re-
duction-in-force action, or after partial 
or full recovery from a compensable in-
jury (5 CFR 302.501, 5 CFR 330.209); 

(14) Failure to reinstate a former em-
ployee after service under the Foreign 
Assistance Act of 1961 (5 CFR 352.508); 

(15) Failure to re-employ a former 
employee after movement between ex-
ecutive agencies during an emergency 
(5 CFR 352.209); 

(16) Failure to re-employ a former 
employee after detail or transfer to an 
international organization (5 CFR 
352.313); 

(17) Failure to re-employ a former 
employee after service under the In-
dian Self-Determination Act (5 CFR 
352.707); 

(18) Failure to re-employ a former 
employee after service under the Tai-
wan Relations Act (5 CFR 352.807); 

(19) Employment practices adminis-
tered by the Office of Personnel Man-
agement to examine and evaluate the 
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qualifications of applicants for ap-
pointment in the competitive service (5 
CFR 300.104); 

(20) Reduction-in-force action affect-
ing a career or career candidate ap-
pointee in the Foreign Service (22 
U.S.C. 4011); and 

(21) Actions taken by the Department 
of Homeland Security under subpart F 
of 5 CFR part 9701, except for those 
matters excluded under 5 CFR 1210.2(c) 
and (d). Actions covered include sus-
pensions of 15 days or more, demotions, 
reductions in pay, removals, or fur-
loughs of 30 days or less, subject to the 
limitations set forth in 5 CFR 9701.704. 

(b)(1) Appeals under the Uniformed 
Services Employment and Reemployment 
Rights Act and the Veterans Employment 
Opportunities Act. Appeals filed under 
the Uniformed Services Employment 
and Reemployment Rights Act (Public 
Law 103–353), as amended, and the Vet-
erans Employment Opportunities Act 
(Public Law 105–339) are governed by 
part 1208 of this title. The provisions of 
subparts A, B, C, and F of part 1201 
apply to appeals governed by part 1208 
unless other specific provisions are 
made in that part. The provisions of 
subpart H of this part regarding awards 
of attorney fees apply to appeals gov-
erned by part 1208 of this title. 

(2) Appeals involving an allegation that 
the action was based on appellant’s 
‘‘whistleblowing.’’ Appeals of actions ap-
pealable to the Board under any law, 
rule, or regulation, in which the appel-
lant alleges that the action was taken 
because of the appellant’s ‘‘whistle-
blowing’’ [a violation of the prohibited 
personnel practice described in 5 U.S.C. 
2302(b)(8)), are governed by part 1209 of 
this title. The provisions of subparts B, 
C, E, F, and G of part 1201 apply to ap-
peals and stay requests governed by 
part 1209 unless other specific provi-
sions are made in that part. The provi-
sions of subpart H of this part regard-
ing awards of attorney fees and con-
sequential damages under 5 U.S.C. 
1221(g) apply to appeals governed by 
part 1209 of this chapter. 

(3) Appeals of certain actions taken by 
the Department of Homeland Security. 
Appeals of actions taken by the De-
partment of Homeland Security under 
subpart F of 5 CFR part 9701, except for 
those matters excluded under 5 CFR 

1210.2 (c) and (d), are governed by part 
1210 of this title. Parts 1201, 1208 and 
1209 of this title apply to Board appel-
late proceedings conducted under 5 
CFR part 1210, except as otherwise pro-
vided therein. 

(c) Limitations on appellate jurisdic-
tion, collective bargaining agreements, 
and election of procedures: 

(1) For an employee covered by a col-
lective bargaining agreement under 5 
U.S.C. 7121, the negotiated grievance 
procedures contained in the agreement 
are the exclusive procedures for resolv-
ing any action that could otherwise be 
appealed to the Board, with the fol-
lowing exceptions: 

(i) An appealable action involving 
discrimination under 5 U.S.C. 2302(b)(1), 
reduction in grade or removal under 5 
U.S.C. 4303, or adverse action under 5 
U.S.C. 7512, may be raised under the 
Board’s appellate procedures, or under 
the negotiated grievance procedures, 
but not under both; 

(ii) An appealable action involving a 
prohibited personnel practice other 
than discrimination under 5 U.S.C. 
2302(b)(1) may be raised under not more 
than one of the following procedures: 

(A) The Board’s appellate procedures; 
(B) The negotiated grievance proce-

dures; or 
(C) The procedures for seeking cor-

rective action from the Special Counsel 
under subchapters II and III of chapter 
12 of title 5 of the United States Code. 

(iii) Except for actions involving dis-
crimination under 5 U.S.C. 2302(b)(1) or 
any other prohibited personnel prac-
tice, any appealable action that is ex-
cluded from the application of the ne-
gotiated grievance procedures may be 
raised only under the Board’s appellate 
procedures. 

(2) Choice of procedure. When an em-
ployee has an option of pursuing an ac-
tion under the Board’s appeal proce-
dures or under negotiated grievance 
procedures, the Board considers the 
choice between those procedures to 
have been made when the employee 
timely files an appeal with the Board 
or timely files a written grievance, 
whichever event occurs first. When an 
employee has the choice of pursuing an 
appealable action involving a prohib-
ited personnel practice other than dis-
crimination under 5 U.S.C. 2302(b)(1) in 
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accordance with paragraph (c)(1)(ii) of 
this section, the Board considers the 
choice among those procedures to have 
been made when the employee timely 
files an appeal with the Board, timely 
files a written grievance under the ne-
gotiated grievance procedure, or seeks 
corrective action from the Special 
Counsel by making an allegation under 
5 U.S.C. 1214(a)(1), whichever event oc-
curs first. 

(3) Review of discrimination grievances. 
If an employee chooses the negotiated 
grievance procedure under paragraph 
(c)(2) of this section and alleges dis-
crimination as described at 5 U.S.C. 
2302(b)(1), then the employee, after hav-
ing obtained a final decision under the 
negotiated grievance procedure, may 
ask the Board to review that final deci-
sion. The request must be filed with 
the Clerk of the Board in accordance 
with § 1201.154. 

[54 FR 53504, Dec. 29, 1989, as amended at 56 
FR 41748, Aug. 23, 1991; 59 FR 65235, Dec. 19, 
1994; 61 FR 1, Jan. 2, 1996; 62 FR 17044, 17045, 
Apr. 9, 1997; 62 FR 66814, Dec. 22, 1997; 65 FR 
5409, Feb. 4, 2000; 66 FR 30635, June 7, 2001; 70 
FR 30608, May 27, 2005; 72 FR 56884, Oct. 5, 
2007] 

§ 1201.4 General definitions. 
(a) Judge. Any person authorized by 

the Board to hold a hearing or to de-
cide a case without a hearing, includ-
ing an attorney-examiner, an adminis-
trative judge, an administrative law 
judge, the Board, or any member of the 
Board. 

(b) Pleading. Written submission set-
ting out claims, allegations, argu-
ments, or evidence. Pleadings include 
briefs, motions, petitions, attach-
ments, and responses. 

(c) Motion. A request that a judge 
take a particular action. 

(d) Appropriate regional or field office. 
The regional or field office of the Board 
that has jurisdiction over the area 
where the appellant’s duty station was 
located when the agency took the ac-
tion. Appeals of Office of Personnel 
Management reconsideration decisions 
concerning retirement benefits, and ap-
peals of adverse suitability determina-
tions under 5 CFR part 731, must be 
filed with the regional or field office 
that has jurisdiction over the area 
where the appellant lives. Appendix II 

of these regulations lists the geo-
graphic areas over which each of the 
Board’s regional and field offices has 
jurisdiction. Appeals, however, may be 
transferred from one regional or field 
office to another. 

(e) Party. A person, an agency, or an 
intervenor, who is participating in a 
Board proceeding. This term applies to 
the Office of Personnel Management 
and to the Office of Special Counsel 
when those organizations are partici-
pating in a Board proceeding. 

(f) Appeal. A request for review of an 
agency action. 

(g) Petition for review. A request for 
review of an initial decision of a judge. 

(h) Day. Calendar day. 
(i) Service. The process of furnishing a 

copy of any pleading to Board officials, 
other parties, or both, by mail, by fac-
simile, by commercial or personal de-
livery, or by electronic filing (e-filing) 
in accordance with § 1201.14. 

(j) Date of service. The date on which 
documents are served on other parties. 

(k) Certificate of service. A document 
certifying that a party has served cop-
ies of pleadings on the other parties or, 
in the case of paper documents associ-
ated with electronic filings under para-
graph (g) of § 1201.14, on the Board. 

(l) Date of filing. A document that is 
filed with a Board office by personal 
delivery is considered filed on the date 
on which the Board office receives it. 
The date of filing by facsimile is the 
date of the facsimile. The date of filing 
by mail is determined by the postmark 
date; if no legible postmark date ap-
pears on the mailing, the submission is 
presumed to have been mailed five days 
(excluding days on which the Board is 
closed for business) before its receipt. 
The date of filing by commercial deliv-
ery is the date the document was deliv-
ered to the commercial delivery serv-
ice. The date of filing by e-filing is the 
date of electronic submission. 

(m) Electronic filing (e-filing). Filing 
and receiving documents in electronic 
form in proceedings within the Board’s 
appellate or original jurisdiction in ac-
cordance with § 1201.14. 
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