Merit Systems Protection Board

§1201.33 Federal witnesses.

(a) Every Federal agency or corpora-
tion must make its employees or per-
sonnel available to furnish sworn state-
ments or to appear as witnesses at the
hearing when ordered by the judge to
do so. When providing those state-
ments or appearing at the hearing,
Federal employee witnesses will be in
official duty status (i.e., entitled to pay
and benefits including travel and per
diem, where appropriate).

(b) A Federal employee who is denied
the official time required by paragraph
(a) of this section may file a written re-
quest that the judge order the employ-
ing agency to provide such official
time. The judge will act on such a re-
quest promptly and, where warranted,
will order the agency to comply with
the requirements of paragraph (a) of
this section.

(c) An order obtained under para-
graph (b) of this section may be en-
forced as provided under subpart F of
this part.

[64 FR 53504, Dec. 29, 1989, as amended at 62
FR 48935, Sept. 18, 1997]

§1201.34 Intervenors and amicus cu-
riae.

(a) Explanation of Intervention. Inter-
venors are organizations or persons
who want to participate in a pro-
ceeding because they believe the pro-
ceeding, or its outcome, may affect
their rights or duties. Intervenors as a
“matter of right” are those parties
who have a statutory right to partici-
pate. ‘‘Permissive’” intervenors are
those parties who may be permitted to
participate if the proceeding will affect
them directly and if intervention is
otherwise appropriate under law. A re-
quest to intervene may be made by mo-
tion filed with the judge.

(b) Intervenors as a matter of right. (1)
The Director of the Office of Personnel
Management may intervene as a mat-
ter of right under 5 U.S.C. 7701(d)(1).
The motion to intervene must be filed
at the earliest practicable time.

(2)(1) Except as provided in paragraph
(b)(2)(ii) of this section, the Special
Counsel may intervene as a matter of
right under 5 U.S.C. 1212(c). The motion
to intervene must be filed at the ear-
liest practicable time.
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(ii) The Special Counsel may not in-
tervene in an action brought by an in-
dividual under 5 U.S.C. 1221, or in an
appeal brought by an individual under
5 U.S.C. 7701, without the consent of
that individual. The Special Counsel
must present evidence that the indi-
vidual has consented to the interven-
tion at the time the motion to inter-
vene is filed.

(¢c) Permissive intervenors. (1) Any per-
son, organization or agency may, by
motion, ask the judge for permission to
intervene. The motion must explain
the reason why the person, organiza-
tion or agency should be permitted to
intervene.

(2) A motion for permission to inter-
vene will be granted where the re-
quester will be affected directly by the
outcome of the proceeding. Any person
alleged to have committed a prohibited
personnel practice under 5 TU.S.C.
2302(b) may request permission to in-
tervene. A judge’s denial of a motion
for permissive intervention may be ap-
pealed to the Board under §1201.91 of
this part.

(d) Role of intervenors. Intervenors
have the same rights and duties as par-
ties, with the following two exceptions:

(1) Intervenors do not have an inde-
pendent right to a hearing; and

(2) Permissive intervenors may par-
ticipate only on the issues affecting
them. The judge is responsible for de-
termining the issues on which permis-
sive intervenors may participate.

(e) Amicus curiae. An amicus curiae is
a person or organization that, although
not a party to an appeal, gives advice
or suggestions by filing a brief with the
judge regarding an appeal. Any person
or organization, including those who do
not qualify as intervenors, may, in the
discretion of the judge, be granted per-
mission to file an amicus curiae brief.
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(a) If an appellant dies or is other-
wise unable to pursue the appeal, the
processing of the appeal will only be
completed upon substitution of a prop-
er party. Substitution will not be per-
mitted where the interests of the ap-
pellant have terminated because of the
appellant’s death or other disability.

Substituting parties.
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(b) The representative or proper
party must file a motion for substi-
tution within 90 days after the death or
other disabling event, except for good
cause shown.

(c) In the absence of a timely substi-
tution of a party, the processing of the
appeal may continue if the interests of
the proper party will not be prejudiced.

§1201.36 Consolidating and joining ap-
peals.

(a) Ezxplanation. (1) Consolidation oc-
curs when the appeals of two or more
parties are united for consideration be-
cause they contain identical or similar
issues. For example, individual appeals
rising from a single reduction in force
might be consolidated.

(2) Joinder occurs when one person
has filed two or more appeals and they
are united for consideration. For exam-
ple, a judge might join an appeal chal-
lenging a 30-day suspension with a
pending appeal challenging a subse-
quent dismissal if the same appellant
filed both appeals.

(b) Action by judge. A judge may con-
solidate or join cases on his or her own
motion or on the motion of a party if
doing so would:

(1) Expedite processing of the cases;
and

(2) Not adversely affect the interests
of the parties.

(c) Any objection to a motion for
consolidation or joinder must be filed
within 10 days of the date of service of
the motion.

§1201.37

(a) Federal employees. Employees of a
Federal agency or corporation testi-
fying in any Board proceeding or mak-
ing a statement for the record will be
in official duty status and will not re-
ceive witness fees.

(b) Other witnesses. Other witnesses
(whether appearing voluntarily or
under subpoena) shall be paid the same
fee and mileage allowances which are
paid subpoenaed witnesses in the
courts of the United States.

(c) Payment of witness fees and travel
costs. The party requesting the pres-
ence of a witness must pay that wit-
ness’ fees. Those fees must be paid or
offered to the witness at the time the
subpoena is served, or, if the witness

Witness fees.
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appears voluntarily, at the time of ap-
pearance. A Federal agency or corpora-
tion is not required to pay or offer wit-
ness fees in advance.

[64 FR 53504, Dec. 29, 1989, as amended at 59
FR 31109, June 17, 1994; 59 FR 65235, Dec. 19,
1994; 62 FR 17045, Apr. 9, 1997]

JUDGES

§1201.41 Judges.

(a) Exercise of authority. Judges may
exercise authority as provided in para-
graphs (b) and (c¢c) of this section on
their own motion or on the motion of a
party, as appropriate.

(b) Authority. Judges will conduct fair
and impartial hearings and will take
all necessary action to avoid delay in
all proceedings. They will have all pow-
ers necessary to that end unless those
powers are otherwise limited by law.
Judges’ powers include, but are not
limited to, the authority to:

(1) Administer oaths and affirma-
tions;

(2) Issue subpoenas under §1201.81 of
this part;

(3) Rule on offers of proof and receive
relevant evidence;

(4) Rule on discovery motions under
§1201.73 of this part;

(5) After notice to the parties, order
a hearing on his or her own initiative if
the judge determines that a hearing is
necessary:

(i) To resolve an important issue of
credibility;

(ii) To ensure that the record on sig-
nificant issues is fully developed; or

(iii) To otherwise ensure a fair and
just adjudication of the case;

(6) Convene a hearing as appropriate,
regulate the course of the hearing,
maintain decorum, and exclude any
disruptive persons from the hearing;

(7) Exclude any person from all or
any part of the proceeding before him
or her as provided under §1201.31(d) of
this part;

(8) Rule on all motions, witness and
exhibit lists, and proposed findings;

(9) Require the parties to file memo-
randa of law and to present oral argu-
ment with respect to any question of
law;

(10) Order the production of evidence
and the appearance of witnesses whose



