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Subpart E—Referrals to the Special 
Counsel 

§ 1209.13 Referral of findings to the 
Special Counsel. 

When the Board determines in a pro-
ceeding under this part that there is 
reason to believe that a current Fed-
eral employee may have committed a 
prohibited personnel practice described 
at 5 U.S.C. 2302(b)(8), the Board will 
refer the matter to the Special Counsel 
to investigate and take appropriate ac-
tion under 5 U.S.C. 1215. 

[62 FR 17048, Apr. 9, 1997] 

PART 1210—DEPARTMENT OF 
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SOURCE: 72 FR 56885, Oct. 5, 2007, unless 
otherwise noted. 

Subpart A—Jurisdiction, 
Definitions, and Waiver of Rules 

§ 1210.1 Scope and policy. 

The regulations in this part apply to 
Board proceedings in appeals of certain 
adverse actions of the Department of 
Homeland Security that are covered 
under subparts F and G of 5 CFR part 
9701. The Board will apply these rules 
in a manner that promotes the fair, ef-
ficient and expeditious resolution of 
appeals. 

§ 1210.2 Jurisdiction. 

(a) Employees covered. The Board has 
jurisdiction over appeals brought by 
employees covered by 5 CFR 9701.604(c), 
except for those classes of employees 
excluded under 5 CFR 9701.604(d). 

(b) Actions covered. The Board has ju-
risdiction over appeals from actions 
taken by the Department under sub-
part F of 5 CFR part 9701, except for 
those matters excluded under para-
graphs (c) and (d) of this section. Ac-
tions covered include suspensions of 15 
days or more, demotions, reductions in 
pay, removals, or furloughs of 30 days 
or less, subject to the limitations set 
forth in 5 CFR 9701.704. 

(c) Matters excluded from MSPB juris-
diction—(1) Mandatory removal offenses. 
Except as stated in paragraph (c) of 
this section, the Board does not have 
jurisdiction over first-level appeals 
from actions taken pursuant to 5 CFR 
9701.707 for offenses that the Secretary 
has designated as mandatory removal 
offenses. The procedures governing pe-
titions for review of decisions of the 
Mandatory Review Panel are set forth 
in subpart D of this part. 

(2) National security suspensions and 
removal. The Board does not have juris-
diction over appeals from suspension 
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and removal actions taken by the Sec-
retary pursuant to 5 CFR 9701.613 when 
he or she considers such actions to be 
in the interest of national security. 

(d) Effect of status under a retirement 
system. If an employee has been re-
moved under subpart F of 5 CFR part 
9701, neither the employee’s status 
under any retirement system estab-
lished by Federal statute nor any elec-
tion made by the employee under any 
such system will affect the employee’s 
appeal rights. 

§ 1210.3 Application. 
Subject to modification and/or waiv-

er by the adjudicating official, the reg-
ulations set forth in 5 CFR parts 1201, 
1208 and 1209 apply to Board appellate 
proceedings conducted under this part 
except as otherwise provided herein. 

§ 1210.4 Definitions. 
In this subpart: 
(a) Adjudicating official means an ad-

ministrative law judge, administrative 
judge, or other employee designated by 
MSPB to decide an appeal. 

(b) Demotion means a reduction in 
grade, a reduction to a lower band 
within the same occupational cluster, 
or a reduction to a lower band in a dif-
ferent occupational cluster under rules 
prescribed by the Department pursuant 
to 5 CFR 9701.355. 

(c) Department means the Department 
of Homeland Security. 

(d) Director means Director of the Of-
fice of Personnel Management. 

(e) Furlough means the placement of 
an employee in a temporary status 
without duties and pay because of lack 
of work or funds or other non-discipli-
nary reasons. 

(f) Grade means a level of work under 
a position classification or job grading 
system. 

(g) Indefinite suspension means the 
placement of an employee in a tem-
porary status without duties and pay 
pending investigation, inquiry, or fur-
ther Department action. An indefinite 
suspension continues for an indetermi-
nate period of time and usually ends 
with either the employee returning to 
duty or the completion of any subse-
quent administrative action. 

(h) Initial service period (ISP) means 
the 1 to 2 years employees must serve 

after selection (on or after the date 
this subpart becomes applicable, as de-
termined under 5 CFR 9701.102(b)) for a 
designated Department position in the 
competitive service for the purpose of 
providing an employee the opportunity 
to demonstrate competencies in a spe-
cific occupation. All relevant prior 
Federal civilian service (including non- 
appropriated fund service), as deter-
mined by appropriate standards estab-
lished by the Department, counts to-
ward completion of this requirement. 

(i) Mandatory removal offense (MRO) 
means an offense that the Secretary 
determines in his or her sole, exclusive 
and unreviewable discretion, has a di-
rect and substantial adverse impact on 
the Department’s homeland security 
mission. 

(j) Mandatory Removal Panel (MRP) 
means the three-person panel com-
posed of officials appointed by the Sec-
retary for fixed terms to decide appeals 
of removals based on a mandatory re-
moval offense. 

(k) Pay means the rate of basic pay 
fixed by law or administrative action 
for the position held by an employee 
before any deductions and exclusive of 
additional pay of any kind. For the 
purpose of this subpart, pay does not 
include locality-based comparability 
payments under 5 U.S.C. 5304, locality 
or special rate supplements under sub-
part C of 5 CFR 9701, or other similar 
payments. 

(l) Removal means the involuntary 
separation of an employee from the De-
partment. 

(m) Secretary means Secretary of the 
Department of Homeland Security. 

(n) Suspension means the temporary 
placement of an employee, for discipli-
nary reasons, in a nonduty/nonpay sta-
tus. 

§ 1210.5 Revocation, amendment and 
waiver of regulations in this part. 

The Board or a judge may not re-
voke, amend or waive a regulation in 
this Part in a manner inconsistent 
with the Homeland Security Act of 2002 
or 5 CFR Part 9701. Otherwise, the 
Board or a judge may revoke, amend or 
waive a regulation in this Part for good 
cause shown. 
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