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party’s response to the request for re-
view, cross request for review, or 
OPM’s request for review must be filed 
within 15 days of the Board’s receipt of 
the request for review. If OPM does not 
file a request for review, it may inter-
vene within 15 days after MSPB’s re-
ceipt of a request for review of the 
record. A party or OPM may submit, 
and the Board may grant for good 
cause shown, a request for a single ex-
tension of time not to exceed 15 days. 

(c) Record for review. The Board will 
establish, in conjunction with the 
MRP, standards for the contents of the 
record and the administrative process 
for review, including notice to the par-
ties and OPM and procedures for the 
transfer of records from the Depart-
ment to the Board. 

§ 1210.41 Decision of the Board. 
(a) Board review of an MRP decision. 

The Board must accept the findings of 
fact and interpretations of law of the 
MRP and sustain the MRP’s decision 
unless the party appealing the MRP’s 
decision shows that the MRP’s decision 
was: 

(1) Arbitrary, capricious, an abuse of 
discretion, or otherwise not in accord-
ance with law; 

(2) Caused by harmful error in the ap-
plication of the MRP’s procedures in 
arriving at such decision; or 

(3) Unsupported by substantial evi-
dence. 

(b) Definitions. The following defini-
tions apply to this part: 

(1) Harmful error. Error by the MRP 
in the application of its procedures 
that is likely to have caused it to reach 
a conclusion different from the one it 
would have reached in the absence or 
cure of the error. The burden is upon 
the party appealing the MRP’s decision 
to show that the error was harmful, 
i.e., that it caused substantial harm or 
prejudice to his or her rights. 

(2) Substantial evidence. The degree of 
relevant evidence that a reasonable 
person, considering the record as a 
whole, might accept as adequate to 
support a conclusion, even though 
other reasonable persons might dis-
agree. This is a lower standard of proof 
than preponderance of the evidence. 

(c)(1) Mandatory time limit for decision. 
The Board must complete its review of 

the record and issue a final decision 
within 30 days after receiving any par-
ty’s response to the request for review, 
cross request for review, or OPM’s 
intervention brief, whichever is filed 
later. The Board may extend the period 
for review by a single extension of time 
not to exceed 15 days, if it determines 
that: 

(i) The case is unusually complex; or 
(ii) An extension is necessary to pre-

vent any prejudice to the parties that 
would otherwise result. 

(2) No further extension of time will 
be permitted. 

§ 1210.42 Intervenors. 
The Director may intervene as a 

matter of right under 5 CFR 9701.707(f) 
or otherwise participate in any pro-
ceeding brought under this subpart, if 
the Director believes that an erroneous 
decision will have a substantial impact 
on a civil service law, rule, regulation, 
or policy directive. 

§ 1210.43 Finality. 
Final decision of the Board. A decision 

of the Board on a request for review of 
an MRP decision shall constitute a 
final decision subject to judicial review 
in accordance with 5 U.S.C. 7703. 

§ 1210.44 Request for reconsideration. 
A decision of the Board under this 

subpart is final unless the Director pe-
titions the Board for review within 30 
days after the receipt of the decision. 
The Director may petition the Board 
for review only if he or she believes the 
decision is erroneous and will have a 
substantial impact on a civil service 
law, rule, regulation, or policy direc-
tive. The Board may extend the filing 
period for good cause shown. 
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