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§1639.21 Waiver requests.

The regulations in this subpart do
not preclude an employee from re-
questing waiver of an overpayment
under 5 U.S.C. 5584 or 8346(b), 10 U.S.C.
2774, 32 U.S.C. 716, or under other statu-
tory provisions pertaining to the par-
ticular debts being collected.

§1639.22 Notice requirements before
offset.

Deductions under the authority of 5
U.S.C. 5514 may be made if, a minimum
of 30 calendar days before salary offset
is initiated, the Board provides the em-
ployee with written notice that he or
she owes a debt to the Board. This no-
tice of intent to offset an employee’s
salary will be hand-delivered or sent by
certified mail to the most current ad-
dress that is available to the Board.
The notice provided under this section
will state:

(a) That the Board has reviewed the
records relating to the claim and has
determined that a debt is owed, the
amount of the debt, and the facts giv-
ing rise to the debt;

(b) The Board’s intention to collect
the debt by deducting money from the
employee’s current disposable pay ac-
count until the debt, and all accumu-
lated interest, penalties, and adminis-
trative costs, is paid in full;

(c) The amount, frequency, approxi-
mate beginning date, and duration of
the intended deductions;

(d) An explanation of the Board’s pol-
icy concerning interest, penalties, and
administrative costs, including a state-
ment that such assessments must be
made unless excused in accordance
with the Federal Claims Collection
Standards, 4 CFR chapter II;

(e) The employee’s right to inspect
and copy all records pertaining to the
debt claimed or to receive copies of
those records if personal inspection is
impractical;

(f) The right to a hearing conducted
by an administrative law judge or
other impartial hearing official (i.e., a
hearing official not under the super-
vision or control of the Executive Di-
rector), with respect to the existence
and amount of the debt claimed or the
repayment schedule (i.e., the percent-
age of disposable pay to be deducted
each pay period), so long as a request is
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filed by the employee as prescribed in
§1639.23;

(g) If not previously provided, the op-
portunity (under terms agreeable to
the Board) to establish a schedule for
the voluntary repayment of the debt or
to enter into a written agreement to
establish a schedule for repayment of
the debt in lieu of offset. The agree-
ment must be in writing and signed by
both the employee and the Executive
Director;

(h) The name, address, and telephone
number of an officer or employee of the
Board who may be contacted con-
cerning procedures for requesting a
hearing;

(i) The method and time period for
requesting a hearing;

(j) That the timely filing of a request
for a hearing on or before the 15th cal-
endar day following receipt of the no-
tice of intent will stay the commence-
ment of collection proceedings;

(k) The name and address of the offi-
cer or employee of the Board to whom
the request for a hearing should be
sent;

(1) That the Board will initiate cer-
tification procedures to implement a
salary offset, as appropriate, (which
may not exceed 15 percent of the em-
ployee’s disposable pay) not less than
30 days from the date the employee re-
ceives the notice of debt, unless the
employee files a timely request for a
hearing;

(m) That a final decision on the hear-
ing (if one is requested) will be issued
at the earliest practical date, but not
later than 60 days after the filing of the
petition requesting the hearing, unless
the employee requests and the hearing
official grants a delay in the pro-
ceedings;

(n) That any knowingly false or friv-
olous statements, representations, or
evidence may subject the employee to:

(1) Disciplinary procedures appro-
priate under 5 U.S.C. chapter 75, 5 CFR
part 752, or any other applicable stat-
ute or regulations;

(2) Penalties under the False Claims
Act, 31 U.S.C. 3729-3733, or any other
applicable statutory authority; and

(3) Criminal penalties under 18 U.S.C.
286, 287, 1001, and 102, or any other ap-
plicable statutory authority;
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(0) Any other rights and remedies
available to the employee under stat-
utes or regulations governing the pro-
gram for which the collection is being
made;

(p) That unless there are applicable
contractual or statutory provisions to
the contrary, amounts paid on or de-
ducted for the debt which are later
waived or found not owed will be
promptly refunded to the employee;
and

(q) That proceedings with respect to
the debt are governed by 5 U.S.C. 5514.

§1639.23 Hearing.

(a) Request for hearing. Except as pro-
vided in paragraph (b) of this section,
an employee who desires a hearing con-
cerning the existence or amount of the
debt or the proposed offset schedule
must send such a request to the Board
office designated in the notice of in-
tent. See §1639.22(k).

(1) The request for hearing must be
signed by the employee and fully iden-
tify and explain with reasonable speci-
ficity all the facts, evidence, and wit-
nesses, if any, that support his or her
position.

(2) The request for hearing must be
received by the designated office on or
before the 15th calendar day following
the employee’s receipt of the notice.
Timely filing will stay the commence-
ment of collection procedures.

(3) The employee must also specify
whether an oral or written hearing is
requested. If an oral hearing is desired,
the request should explain why the
matter cannot be resolved by review of
the documentary evidence alone.

(b) Failure to timely submit. (1) If the
employee files a request for a hearing
after the expiration of the 15th cal-
endar day period provided for in para-
graph (a) of this section, the Board will
accept the request if the employee can
show that the delay was the result of
circumstances beyond his or her con-
trol or because of a failure to receive
notice of the filing deadline (unless the
employee had actual notice of the fil-
ing deadline).

(2) An employee waives the right to a
hearing, and will have his or her dis-
posable pay offset in accordance with
the Board’s offset schedule, if the em-
ployee:
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(i) Fails to file a request for a hear-
ing and the failure is not excused; or

(ii) Fails to appear at an oral hearing
of which he or she was notified and the
hearing official does not determine
that failure to appear was due to cir-
cumstances beyond the employee’s
control.

(c) Representation at the hearing. The
creditor agency may be represented by
legal counsel. The employee may rep-
resent himself or herself or may be rep-
resented by an individual of his or her
choice and at his or her own expense.

(d) Review of Board records related to
the debt. (1) In accordance with
§1639.22(e), an employee who intends to
inspect or copy Board records related
to the debt must send a letter to the
official designated in the notice of in-
tent to offset stating his or her inten-
tion. The letter must be received with-
in 15 calendar days after the employ-
ee’s receipt of the notice.

(2) In response to a timely request
submitted by the debtor, the des-
ignated official will notify the em-
ployee of the location and time when
the employee may inspect and copy
records related to the debt.

(3) If personal inspection is imprac-
tical, arrangements will be made to
send copies of those records to the em-
ployee.

(e) Hearing official. The Board may re-
quest an administrative law judge to
conduct the hearing or the Board may
obtain a hearing official who is not
under the supervision or control of the
Executive Director.

(f) Procedure—(1) General. After the
employee requests a hearing, the hear-
ing official will notify the employee of
the form of the hearing to be provided.
If the hearing will be oral, the notice
will set forth the date, time, and loca-
tion of the hearing. If the hearing will
be written, the employee will be noti-
fied that he or she should submit argu-
ments in writing to the hearing official
by a specified date after which the
record will be closed. This date will
give the employee reasonable time to
submit documentation.

(2) Oral hearing. An employee who re-
quests an oral hearing will be provided
an oral hearing, if the hearing official
determines that the matter cannot be
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