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the date of the letter denying the re-
quest. For the quickest possible han-
dling, the appeal letter and envelope or
any fax cover sheet should be clearly
marked ‘“‘FOIA Appeal.” The appeal
letter may include as much or as little
related information as the requester
wishes, as long as it clearly identifies
the OSC determination (including the
assigned FOIA request number, if
known) being appealed. An appeal ordi-
narily will not be acted on if the re-
quest becomes a matter of FOIA litiga-
tion.

(b) Responses to appeals. The agency
decision on an appeal will be made in
writing. A decision affirming an ad-
verse determination in whole or in part
shall inform the requester of the provi-
sions for judicial review of that deci-
sion. If the adverse determination is re-
versed or modified on appeal, in whole
or in part, the requester will be noti-
fied in a written decision and the re-
quest will be reprocessed in accordance
with that appeal decision.

§1820.7 Fees.

(a) In general. OSC shall charge for
processing requests under the FOIA in
accordance with paragraph (c) of this
section, except where fees are limited
under paragraph (d) of this section or
where a waiver or reduction of fees is
granted under paragraph (k) of this
section. OSC may collect all applicable
fees before sending copies of requested
records to a requester. Requesters
must pay fees by check or money order
made payable to the Treasury of the
United States.

(b) Definitions. For purposes of this
section:

(1) ““Commercial use’ request’ means
a request from or on behalf of a person
who seeks information for a use or pur-
pose that furthers his or her commer-
cial, trade, or profit interests, which
can include furthering those interests
through litigation. OSC shall deter-
mine, whenever reasonably possible,
the use to which a requester will put
the requested records. When it appears
that the requester will put the records
to a commercial use, either because of
the nature of the request itself or be-
cause OSC has reasonable cause to
doubt a requester’s stated use, OSC
shall provide the requester with a rea-
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sonable opportunity to submit further
clarification.

(2) “Direct costs” means those ex-
penses that OSC incurs in searching for
and duplicating (and, in the case of
commercial use requests, reviewing)
records to respond to a FOIA request.
Direct costs include, for example, the
salary of the employee performing the
work (the basic rate of pay for the em-
ployee plus 16 percent of that rate to
cover benefits) and the cost of oper-
ating duplicating equipment. Direct
costs do not include overhead expenses
such as the costs of space, and heating
or lighting the facility in which the
records are Kept.

(3) “Duplication” means the process
of making of a copy of a record, or of
the information contained in it, nec-
essary to respond to a FOIA request.
Copies can take the form of paper,
microform, audiovisual materials, or
electronic records (for example, on dig-
ital data storage discs), among others.

(4) “Educational institution’® means
a preschool, a public or private elemen-
tary or secondary school, an institu-
tion of undergraduate higher edu-
cation, an institution of graduate high-
er education, an institution of profes-
sional education, or an institution of
vocational education, that operates a
program of scholarly research. To be in
this category, a requester must show
that the request is authorized by and is
made under the auspices of a qualifying
institution and that the records are not
sought for a commercial use but are
sought to further scholarly research.

(5) ““Non-commercial scientific insti-
tution” means an institution that is
not operated on a ‘‘commercial’ basis,
as that term is referenced in paragraph
(b)(1) of this section, and that is oper-
ated solely for the purpose of con-
ducting scientific research the results
of which are not intended to promote
any particular product or industry. To
be in this category, a requester must
show that the request is authorized by
and is made under the auspices of a
qualifying institution and that the
records are not sought for a commer-
cial use but are sought to further sci-
entific research.

(6) ‘“‘Representative of the news
media” or ‘‘news media requester”’
means any person actively gathering
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news for an entity that is organized
and operated to publish or broadcast
news to the public. The term ‘‘news”
means information that is about cur-
rent events or that would be of current
interest to the public. Examples of
news media entities include television
or radio stations broadcasting to the
public at large and publishers of peri-
odicals (but only in those instances
where they can qualify as dissemina-
tors of ‘“‘news’”) who make their prod-
ucts available for purchase or subscrip-
tion by the general public. For ‘‘free-
lance” journalists to be regarded as
working for a news organization, they
must demonstrate a solid basis for ex-
pecting publication through that orga-
nization. A publication contract would
be the clearest proof, but OSC may also
look to the past publication record of a
requester in making this determina-
tion. To be in this category, a re-
quester must not be seeking the re-
quested records for a commercial use.
However, a request for records sup-
porting the news-dissemination func-
tion of the requester shall not be con-
sidered to be for a commercial use.

(7) “Review” means the process of ex-
amining a record located in response to
a request in order to determine wheth-
er any portion of the record is exempt
from disclosure. It includes processing
any record for disclosure—for example,
doing all that is necessary to redact it
and otherwise prepare it for disclosure.
Review time also includes time spent
obtaining and considering any formal
objection to disclosure made by a busi-
ness submitter under §1820.8(f). It does
not include time spent resolving gen-
eral legal or policy issues about the ap-
plication of exemptions. Review costs
are properly charged in connection
with commercial use requests even if a
record ultimately is not disclosed.

(8) ““‘Search’” means the process of
looking for and retrieving records or
information responsive to a request. It
includes page-by-page or line-by-line
identification of information within
records when undertaken, and reason-
able efforts to locate and retrieve in-
formation from records maintained in
electronic form or format, to the ex-
tent that such efforts would not sig-
nificantly interfere with the operation
of an automatic information system.
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(c) Fees. In responding to FOIA re-
quests, OSC shall charge the following
fees unless a waiver or reduction of fees
has been granted under paragraph (k)
of this section:

(1) Search. (i) Search fees will be
charged for all requests—other than re-
quests made by educational institu-
tions, noncommercial scientific insti-
tutions, or representatives of the news
media—subject to the limitations of
paragraph (d) of this section. OSC may
charge for time spent searching even if
it fails to locate responsive records, or
records located after a search are de-
termined to be exempt from disclosure.

(ii) For each quarter hour spent by
clerical personnel in searching for and
retrieving a requested record, the fee
will be $5.50. Where a search and re-
trieval cannot be performed entirely by
clerical personnel - for example, where
the identification of records within the
scope of a request requires the use of
professional personnel - the fee will be
$9.00 for each quarter hour of search
time spent by professional personnel.
Where the time of managerial per-
sonnel is required, the fee will be $17.50
for each quarter hour of time spent by
those personnel.

(iii) For electronic searches of
records, requesters will be charged the
direct costs of conducting the search,
including the costs of operator/pro-
grammer staff time apportionable to
the search.

(iv) For requests requiring the re-
trieval of records from any Federal
Records Center, additional costs may
be charged in accordance with the ap-
plicable billing schedule established by
the National Archives and Records Ad-
ministration.

(2) Duplication. Duplication fees will
be charged to all requesters, subject to
the limitations of paragraph (d) of this
section. For a standard paper photo-
copy of a record (no more than one
copy of which need be supplied), the fee
will be 25 cents per page. For copies
produced by computer, such as discs or
printouts, OSC will charge the direct
costs, including staff time, of pro-
ducing the copy. For other forms of du-
plication, OSC will charge the direct
costs of that duplication.
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(3) Review. Review fees will be
charged to requesters who make a com-
mercial use request. Review fees will
be charged for only initial record re-
view - in other words, the review done
when OSC analyzes whether an exemp-
tion applies to a particular record or
record portion at the initial request
level. No charge will be made for re-
view at the administrative appeal level
for an exemption already applied. How-
ever, records or record portions with-
held under an exemption that is subse-
quently determined not to apply may
be reviewed again to determine wheth-
er any other exemption not previously
considered applies; the costs of that re-
view are chargeable where it is made
necessary by such a change of cir-
cumstances. Review fees will be
charged at the same rates as those
charged for a search under paragraph
(c)(1)(ii) of this section.

(d) Limitations on charging fees. (1) No
search fee will be charged for requests
by educational institutions, non-
commercial scientific institutions, or
representatives of the news media.

(2) No search fee or review fee will be
charged for a quarter-hour period un-
less more than half of that period is re-
quired for search or review.

(3) Except for requesters seeking
records for a commercial use, OSC will
provide without charge:

(i) The first 100 pages of duplication
(or the cost equivalent); and

(ii) The first two hours of search (or
the cost equivalent).

(4) Whenever a total fee calculated
under paragraph (c) of this section is
$20.00 or less for any request, no fee
will be charged.

(5) The provisions of paragraphs (d)(3)
and (d)(4) of this section work together.
This means that for requesters other
than those seeking records for a com-
mercial use, no fee will be charged un-
less the cost of search in excess of two
hours plus the cost of duplication in
excess of 100 pages totals more than
$20.00.

(e) Notice of anticipated fees in excess
of $25.00. When OSC determines or esti-
mates that the fees to be charged under
this section will amount to more than
$25.00, OSC shall notify the requester of
the actual or estimated amount of the
fees, unless the requester has indicated
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a willingness to pay fees as high as
those anticipated. If only a portion of
the fee can be estimated readily, OSC
will advise the requester that the esti-
mated fee may be only a portion of the
total fee. In cases in which a requester
has been notified that actual or esti-
mated fees amount to more than $25.00,
the request shall not be considered re-
ceived and further work will not be
done on it until the requester agrees to
pay the anticipated total fee. A notice
under this paragraph will offer the re-
quester an opportunity to discuss the
matter with OSC in order to reformu-
late the request to meet the requester’s
needs at a lower cost.

(f) Charges for other services. Apart
from the other provisions of this sec-
tion, when OSC chooses as a matter of
administrative discretion to provide a
special service-such as sending records
by other than ordinary mail-the direct
costs of providing the service ordi-
narily will be charged.

(g) Charging interest. OSC may charge
interest on any unpaid fee starting on
the 31st day after the date of on which
the billing was sent to the requester.
Interest charges will be assessed at the
rate provided in 31 U.S.C. 3717 and will
accrue from the date of billing until
payment is received by OSC. OSC will
follow the provisions of the Debt Col-
lection Act of 1982 (Public Law 97-365,
96 Stat. 1749), as amended by the Debt
Collection Act of 1996 (Public Law 104-
134, 110 Stat. 1321-358), and its adminis-
trative procedures, including the use of
consumer reporting agencies, collec-
tion agencies, and offset.

(h) Aggregating requests. Where OSC
reasonably believes that a requester or
a group of requesters acting together is
attempting to divide a request into a
series of requests that otherwise could
have been submitted as a single re-
quest, for the purpose of avoiding fees,
OSC may aggregate those requests and
charge accordingly. OSC may presume
that multiple requests of this type
made within a 30-day period have been
made in order to avoid fees. Where re-
quests are separated by a longer period,
OSC will aggregate them only where a
reasonable basis exists for determining
that aggregation is warranted under all
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of the circumstances involved. Mul-
tiple requests involving unrelated mat-
ters will not be aggregated.

(1) Advance payments. (1) For requests
other than those described in para-
graphs (i)(2) and (i)(3) of this section,
OSC will not require the requester to
make an advance payment before work
is begun or continued on a request.
Payment owed for work already com-
pleted (that is, pre-payment after proc-
essing a request but before copies are
sent to the requester) is not an advance
payment.

(2) Where OSC determines or esti-
mates that a total fee to be charged
under this section will be more than
$250.00, it may require the requester to
make an advance payment of an
amount up to the amount of the entire
anticipated fee before beginning to
process the request, except where it re-
ceives a satisfactory assurance of full
payment from a requester who has a
history of prompt payment.

(3) Where a requester has previously
failed to pay a properly charged FOIA
fee to any agency within 30 days of the
date of billing, OSC may require the re-
quester to pay the full amount due,
plus any applicable interest, and to
make an advance payment of the full
amount of any anticipated fee, before
OSC begins to process a new request or
continues to process a pending request
from that requester.

(4) In cases in which OSC requires ad-
vance payment or payment due under
paragraph (i)(2) or (3) of this section,
the request shall not be considered re-
ceived and further work will not be
done on the request until the required
payment is received.

(j) Other statutes specifically providing
for fees. The fee schedule of this section
does not apply to fees charged under
any statute that specifically requires
an agency to set and collect fees for
particular types of records. Where
records responsive to requests are
maintained for distribution by agencies
operating such statutorily based fee
schedule programs, OSC will provide
contact information for use by request-
ers in obtaining records from those
sources.

(k) Requirements for waiver or reduc-
tion of fees. (1) Records responsive to a
request shall be furnished without
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charge or at a charge reduced below
that established under paragraph (c) of
this section where OSC determines,
based on all available information,
that the requester has demonstrated
that:

(i) Disclosure of the requested infor-
mation is in the public interest because
it is likely to contribute significantly
to public understanding of the oper-
ations or activities of the government,
and

(ii) Disclosure of the information is
not primarily in the commercial inter-
est of the requester.

(2) To determine whether the first fee
waiver requirement is met, OSC will
consider the following factors:

(i) The subject of the request: Wheth-
er the subject of the requested records
concerns ‘‘the operations or activities
of the government.”” The subject of the
requested records must concern identi-
fiable operations or activities of the
federal government, with a connection
that is direct and clear, not remote or
attenuated.

(ii) The informative value of the in-
formation to be disclosed: Whether the
disclosure is ‘‘likely to contribute’’ to
an understanding of government oper-
ations or activities. The disclosable
portions of the requested records must
be meaningfully informative about
government operations or activities in
order to be ‘‘likely to contribute’’to an
increased public understanding of those
operations or activities. The disclosure
of information that already is in the
public domain, in either a duplicative
or a substantially identical form,
would not be as likely to contribute to
such understanding where nothing new
would be added to the public’s under-
standing.

(iii) The contribution to an under-
standing of the subject by the public
likely to result from disclosure:
Whether disclosure of the requested in-
formation will contribute to ‘‘public
understanding.”” The disclosure must
contribute to the understanding of a
reasonably broad audience of persons
interested in the subject, as opposed to
the individual understanding of the re-
quester. A requester’s expertise in the
subject area and ability and intention
to effectively convey information to
the public shall be considered. It shall

317



§1820.8

be presumed that a representative of
the news media satisfies this consider-
ation.

(iv) The significance of the contribu-
tion to public understanding: Whether
the disclosure is likely to contribute
“‘significantly” to public under-
standing of government operations or
activities. The public’s understanding
of the subject in question, as compared
to the level of public understanding ex-
isting prior to the disclosure, must be
enhanced by the disclosure to a signifi-
cant extent. OSC shall not make value
judgments about whether information
that would contribute significantly to
public understanding of the operations
or activities of the government is ‘“‘im-
portant’ enough to be made public.

(3) To determine whether the second
fee waiver requirement is met, OSC
will consider the following factors:

(i) The existence and magnitude of a
commercial interest: Whether the re-
quester has a commercial interest that
would be furthered by the requested
disclosure. OSC shall consider any
commercial interest of the requester
(with reference to the definition of
“‘commercial use’” in paragraph (b)(1)
of this section), or of any person on
whose behalf the requester may be act-
ing, that would be furthered by the re-
quested disclosure. Requesters shall be
given an opportunity to provide ex-
planatory information about this con-
sideration.

(ii) The primary interest in disclo-
sure: Whether any identified commer-
cial interest of the requester is suffi-
ciently large, in comparison with the
public interest in disclosure, that dis-
closure is ‘“‘primarily in the commer-
cial interest of the requester.” A fee
waiver or reduction is justified where
the public interest standard is satisfied
and that public interest is greater in
magnitude than that of any identified
commercial interest in disclosure. OSC
ordinarily shall presume that where a
news media requester has satisfied the
public interest standard, the public in-
terest will be the interest primarily
served by disclosure to that requester.
Disclosure to data brokers or others
who merely compile and market gov-
ernment information for direct eco-
nomic return shall not be presumed to
primarily serve the public interest.
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(4) Where only some of the records to
be released satisfy the requirements for
a waiver of fees, a waiver shall be
granted for those records.

(5) Requests for the waiver or reduc-
tion of fees should address the factors
listed in paragraphs (k)(2) and (3) of
this section, insofar as they apply to
each request. OSC will exercise its dis-
cretion to consider the cost-effective-
ness of its investment of administra-
tive resources in this decision making
process, however, in deciding to grant
waivers or reductions of fees.

§1820.8 Business information.

(a) In general. Business information
obtained by OSC from a submitter will
be disclosed under the FOIA only under
this section.

(b) Definitions. For purposes of this
section:

(1) ‘“‘Business information” means
commercial or financial information
obtained by OSC from a submitter that
may be protected from disclosure under
exemption 4 of the FOIA.

(2) “Submitter” means any person or
entity from whom the OSC obtains
business information, directly or indi-
rectly. The term includes corporations,
and state, local, tribal and foreign gov-
ernments.

(¢c) Designation of business information.
A submitter of business information
will use good-faith efforts to designate,
by appropriate markings, either at the
time of submission or at a reasonable
time thereafter, any portion of its sub-
mission that it considers to be pro-
tected from disclosure under exemp-
tion 4. These designations will expire 10
years after the date of the submission
unless the submitter requests, and pro-
vides justification for, a longer des-
ignation period.

(d) Notice to submitters. OSC shall pro-
vide a submitter with prompt written
notice of a FOIA request or administra-
tive appeal that seeks its business in-
formation wherever required under
paragraph (e) of this section, except as
provided in paragraph (h) of this sec-
tion, in order to give the submitter an
opportunity to object to disclosure of
any specified portion of that informa-
tion under paragraph (f) of this section.
The notice shall either describe the
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