§293.405

and in the latter case agencies shall de-
termine the retention schedule; and

(iv) Except where prohibited by law,
retention of automated records longer
than the maximum prescribed here is
permitted for purposes of statistical
analysis so long as the data are not
used in any action affecting the em-
ployee when the manual record has
been or should have been destroyed.

(2) When an employee is reassigned
within the employing agency, disposi-
tion of records in this system, includ-
ing transfer with the employee who
changes positions, shall be as agencies
prescribe and consistent with
§293.405(a).

(3) Appraisals of unacceptable per-
formance, where a notice of proposed
demotion or removal is issued but not
effected, and all documents related
thereto, manual and automated, pursu-
ant to 5 U.S.C. 4303(d) must be de-
stroyed after the employee completes
one year of acceptable performance
from the date of the written advance
notice of the proposed removal or re-
duction in grade notice. Under condi-
tions specified by an agency, and ear-
lier destruction date is permitted and
destruction must be no later than 30
days after the year is up.

(b) Performance records for Senior
Executive Service appointees, includ-
ing those serving under a Presidential
appointment under 5 U.S.C. 3392(c), are
to be retained as follows:

(1) Pursuant to 5 U.S.C. 4314(b) (3) and
(4), Senior Executive Service ap-
pointees shall have their performance-
related records maintained for five
consecutive years (from the date the
appraisal is issued) beginning with the
effective date of appointment, includ-
ing individuals receiving appointments
pursuant to 5 U.S.C. 3593(b).

(2) When an appointee of the Senior
Executive Service moves to another
position in the Service, either with the
same or a different agency, all appro-
priate performance-related documents
five years old or less shall be forwarded
in the Employee Performance File
along with the individual’s OPF.

(3) When an employee in the Senior
Executive Service accepts a Presi-
dential appointment pursuant to 5
U.S.C. 3392(c), the employee’s perform-
ance file shall be retained as long as
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the employee remains employed under
that Presidential appointment. When
the appointment ends, and the indi-
vidual does not return to the Senior
Executive Service, the employee’s per-
formance file shall be destroyed in ac-
cordance with agency procedures.

(c) Where any performance-related
document is needed in connection with
an ongoing administrative, negotiated,
quasi-judicial, or judicial proceeding,
and it continues to be retained in this
system rather than another system, it
may be retained for as long as nec-
essary beyond the retention schedules
identified in paragraphs (a) and (b) of
this section.

(d) Screening and purging of folders/
envelopes and rating official’s work
files for the purpose of compliance with
these retention schedules shall be
through any agency process insuring
consistency with the requirements.

[47 FR 3080, Jan. 22, 1982, as amended at 51
FR 8411, Mar. 11, 1986; 56 FR 65416, Dec. 17,
1991]

§293.405 Disposition of records.

(a) When the OPF of a non-SES em-
ployee is sent to another servicing of-
fice in the employing agency, to an-
other agency, or to the National Per-
sonnel Records Center, the ‘‘losing”
servicing office shall include in the
OPF all performance ratings of record
that are 4 years old or less, including
the performance plan on which the
most recent rating was based, and the
summary rating prepared when the em-
ployee changes positions, as prescribed
in part 430 of this chapter. Also, the
““losing’’ office will purge from the OPF
all performance ratings and perform-
ance plans that are more than 4 years
old, and other performance-related
records, according to agency policy es-
tablished under §293.404(a)(2) and in ac-
cordance with the Guide to Personnel
Recordkeeping.

(b) Consistent with transfer instruc-
tions pertaining to SES positions con-
tained in this part, employee perform-
ance files shall be forwarded to gaining
agencies at the same time as the OPF
(5 CFR 293.207).

(c) Consistent with retention sched-
ules promulgated in §293.404, destruc-
tion of performance-related records
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shall be in accordance with agency pro-
cedures (e.g., by shredding or burning).

(d) If a former employee returns to
an agency, a new employee perform-
ance file will be created unless the
prior file for this employee is still
available. The original file may be re-
activated provided that, consistent
with the retention schedules and de-
struction requirements promulgated in
this subpart, the contents are properly
disposed of.

(e)(1) It is the responsibility of the
agency Personnel Director to insure
the maintenance of employee perform-
ance files in accordance with this sub-
part and subparts A and B of this part,
part 297 of this title, and with Office of
Personnel Management guidance.

(2) This responsibility may be dele-
gated in writing to other agency offi-
cials as appropriate. Implementing
guidelines for agency performance ap-
praisal systems shall provide written
instructions for compliance with Office
rules and procedures as well as descrip-
tions of the documents and where they
are retained, and shall ensure that
records are retained in accordance with
the provisions of §293.402.

[47 FR 3080, Jan. 22, 1982, as amended at 51
FR 8411, Mar. 11, 1986; 56 FR 65416, Dec. 17,
1991; 66 FR 66709, Dec. 27, 2001]

§293.406 Disclosure of records.

Disclosure as used here means the
furnishing of the record to someone
other than the individual to whom the
record pertains, his/her designated rep-
resentative, or to an agency official
who needs the information in the per-
formance of official duties. Disclosure
of information from this file system
shall be made only as permitted by the
Privacy Act (5 U.S.C. 552a(b)) and, with
regard to the routine use provisions of
that section, only under a routine use
published by the Office for the system
of records covering these records. How-
ever, to the extent that this system
contains the data identified as being
available to the public in §293.311, for
most Federal employees and under the
same restrictions listed in that section,
that information shall also be made
available to the public from this sys-
tem.
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Subpart E—Employee Medical File
System Records

SOURCE: 51 FR 33235, Sept. 19, 1986, unless
otherwise noted.

§293.501 Applicability of regulations.

The applicability of this subpart is
identical to that described in §293.301.

§293.502 Definitions.

For the purpose of this Subpart—

Employee is defined at 5 U.S.C. 2105
and excludes student volunteers and
contractor employees.

Employee Assistance and Counseling
Record means the record created when
an employee participates in an agency
assistance/counseling program (e.g.,
drug or alcohol abuse or personal coun-
seling programs under Pub. L. 91-616,
92-255, and 79-658, respectively).

Employee Exposure Record (which is to
be interpreted consistent with the term
as it is defined at 29 CFR 1910.20(c)(8))
means a record containing any of the
following kinds of information con-
cerning employee exposure to toxic
substances or harmful physical agents
(as defined at 29 CFR 1910.20(c)(11)):

(a) Environmental (workplace) moni-
toring or measuring, including per-
sonal, area, grab, wipe, or other form of
sampling, as well as related collection
and analytical methodologies, calcula-
tions, and other background data rel-
evant to interpretation of the results
obtained;

(b) Biological monitoring results
which directly assess the absorption of
a substance or agent by body systems
(e.g., the level of a chemical in the
blood, urine, breath, hair, fingernails,
etc.) but not including results which
assess the biological effect of a sub-
stance or agent;

(c) Matarial safety data sheets; or

(d) Any other record, in the absence
of the above, which reveals the identity
(e.g., chemical, common, or trade
name) of a toxic substance of harmful
physical agent.

Employee Medical File System (EMFS)
means the agency’s complete system
(automated, microformed, and paper
records) for employee occupational
medical records.

Employee Medical Folder (EMF) means
a separate file folder (normally SF 66-



