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written notice must include informa-
tion on the applicable penalties or in-
junctions that may be imposed under 
18 U.S.C. 216(a), (b), and (c) for viola-
tions of the post-employment restric-
tions in 18 U.S.C. 207(c). The notice also 
must indicate that employees covered 
by 18 U.S.C. 207(c) are subject to 18 
U.S.C. 207(f), which imposes additional 
post-employment restrictions on rep-
resenting, aiding, or advising certain 
foreign entities. 

(b) Notwithstanding paragraph (a) of 
this section, the post-employment re-
strictions in 18 U.S.C. 207(c) apply to 
covered employees without regard to 
whether they receive written notice 
from their employing agency. 

§ 730.105 Savings provision. 
Any post-employment restrictions 

established under 18 U.S.C. 207 and ap-
plicable prior to the first day of the 
first pay period beginning on or after 
January 1, 2004, remain in effect. 
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Subpart A—Scope 

§ 731.101 Purpose. 

(a) The purpose of this part is to es-
tablish criteria and procedures for 
making determinations of suitability 
for employment in positions in the 
competitive service and for career ap-
pointment in the Senior Executive 
Service (hereinafter in this part, 
‘‘competitive service’’) pursuant to 5 
U.S.C. 3301 and Executive Order 10577 (3 
CFR, 1954–1958 Comp., p. 218). Section 
3301 of title 5, United States Code, di-
rects consideration of ‘‘age, health, 
character, knowledge, and ability for 
the employment sought.’’ Executive 
Order 10577 directs OPM to examine 
‘‘suitability’’ for competitive Federal 
employment. This part concerns only 
determinations of ‘‘suitability’’ based 
on an individual’s character or conduct 
that may have an impact on the integ-
rity or efficiency of the service. Deter-
minations made under this part are 
distinct from determinations of eligi-
bility for assignment to, or retention 
in, sensitive national security posi-
tions made under Executive Order 10450 
(3 CFR, 1949–1953 Comp., p. 936), Execu-
tive Order 12968, or similar authorities. 

(b) Definitions. In this part: 
Applicant. A person being considered 

for employment. 
Appointee. A person who has entered 

on duty and is in the first year of a 
subject to investigation appointment 
(as defined in § 731.104). 

Employee. A person who has com-
pleted the first year of a subject to in-
vestigation appointment. 

Material. A ‘‘material’’ statement is 
one that is capable of influencing, or 

VerDate Aug<31>2005 09:36 Feb 01, 2008 Jkt 214009 PO 00000 Frm 00039 Fmt 8010 Sfmt 8010 Y:\SGML\214009.XXX 214009ys
hi

ve
rs

 o
n 

P
R

O
D

1P
C

62
 w

ith
 C

F
R



30 

5 CFR Ch. I (1–1–08 Edition) § 731.102 

has a natural tendency to affect, an of-
ficial decision. 

§ 731.102 Implementation. 
(a) An investigation conducted for 

the purpose of determining suitability 
under this part may not be used for any 
other purpose except as provided in a 
Privacy Act system of records notice 
published by the agency conducting the 
investigation. 

(b) Under OMB Circular No. A–130 Re-
vised, issued February 8, 1996, the Di-
rector of OPM is to establish policies 
for Federal personnel associated with 
the design, operation, or use of Federal 
automated information systems. Agen-
cies are to implement and maintain a 
program to ensure that adequate pro-
tection is provided for all automated 
information systems. Agency programs 
should be consistent with government- 
wide policies and procedures issued by 
OPM. The Computer Security Act of 
1987 (Public Law 100–235) provides addi-
tional requirements for Federal auto-
mated information systems. 

(c) Policies, procedures, criteria, and 
guidance for the implementation of 
this part shall be set forth in OPM 
issuances. OPM may revoke an agen-
cy’s delegation to adjudicate suit-
ability under this part if an agency 
fails to conform to OPM issuances. 

§ 731.103 Delegation to agencies. 
(a) OPM delegates to the heads of 

agencies limited authority for adjudi-
cating suitability in cases involving 
applicants for and appointees to com-
petitive service positions in the agency 
(including limited, agency-specific de-
barment authority under § 731.205). 
OPM retains jurisdiction in all com-
petitive service cases involving evi-
dence of material, intentional false 
statement or deception or fraud in ex-
amination or appointment. Agencies 
must refer these cases to OPM for adju-
dication, or contact OPM for prior ap-
proval if the agency wants to take ac-
tion under its own authority (5 CFR 
part 315 or 5 CFR part 752). Also, this 
delegation does not include cases in-
volving refusal to furnish testimony as 
required by § 5.4 of this chapter, title, 
or pass over requests involving pref-
erence eligibles who are 30 percent or 
more compensably disabled which must 

be referred to OPM for adjudication, as 
provided under Civil Service Reform 
Act of 1978, Public Law 95–454, 92 Stat. 
1111 et seq. (Codified as amended in 
scattered sections of 5 U.S.C.) 

(b) Any adjudication by an agency 
acting under delegated authority from 
OPM which indicates that an extended 
general, across agency lines, debar-
ment by OPM under § 731.204(a) may be 
an appropriate action should be re-
ferred to OPM for debarment consider-
ation if not favorably adjudicated by 
the agency. Referral should be made 
prior to any proposed action, but after 
sufficient resolution of the suitability 
issue(s) through subject contact or in-
vestigation to determine if an extended 
general debarment period appears war-
ranted. 

(c) Agencies exercising authority 
under this part by delegation from 
OPM must show by policies and records 
that reasonable methods are used to 
ensure adherence to regulations, stand-
ards, and quality control procedures es-
tablished by OPM. 

(d) Before making any applicant suit-
ability determination, the agency 
should first ensure the applicant is eli-
gible for the position, among the best 
qualified, and/or within reach of selec-
tion. Because suitability issues may 
not be disclosed until late in the 
application/ appointment process, only 
the best qualified should require a suit-
ability determination, with appro-
priate procedures followed and appeal 
rights provided, if suitability issues 
would form the only basis for elimi-
nation from further consideration. 

(e) When an agency, exercising au-
thority under this part by delegation 
from OPM, makes an adjudicative deci-
sion under this part, or changes a ten-
tative favorable placement decision to 
an unfavorable decision, based on an 
OPM report of investigation or upon an 
investigation conducted pursuant to 
OPM-delegated authority, the agency 
should: 

(1) Ensure that the records used in 
making the decision are accurate, rel-
evant, timely, and complete to the ex-
tent reasonably necessary to ensure 
fairness to the individual in any deter-
mination; 
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