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placed upon the annuitant’s liquid as-
sets and current income in making
such determinations.

§845.305 Ordinary and necessary liv-
ing expenses.

An individual’s ordinary and nec-
essary living expenses include rent,
mortgage payments, utilities, mainte-
nance, transportation, food, clothing,
insurance (life, health, and accident),
taxes, installment payments, medical
expenses, support expenses for which
the annuitant is legally responsible,
and other miscellaneous expenses that
the individual can establish as being
ordinary and necessary.

§845.306 Waiver precluded.

Waiver of an overpayment cannot be
granted when—

(a) The overpayment was obtained by
fraud; or

(b) The overpayment was made to an
estate.

§845.307

(a) Burden of OPM. The Associate Di-
rector must establish by the preponder-
ance of the evidence that an overpay-
ment occurred.

(b) Burden of annuitant. The recipient
of an overpayment must establish by
substantial evidence that he or she is
eligible for waiver or an adjustment.

Burdens of proof.

Subpart D—Agency Requests to
OPM for Recovery of a Debt
From the Civil Service Retire-
ment Fund

§845.401 Purpose.

This subpart prescribes the proce-
dures to be followed by a Federal agen-
cy when it requests the Office of Per-
sonnel Management (OPM) to recover a
debt owed to the United States by ad-
ministrative offset against money due
and payable to the debtor from the
Fund. This subpart also prescribes the
procedures that OPM must follow to
make these administrative offsets.

§845.402 Scope.

This subpart applies to agencies and
debtors, as defined by §845.403.

§845.403

§845.403 Definitions.

In this subpart—

Act means the Federal Claims Collec-
tion Act of 1966 as amended by the Debt
Collection Act of 1982 and implemented
by 4 CFR 101.1 et seq., the Federal
Claims Collection Standards (FCCS).

Administrative offset means with-
holding money payable from the Fund
to satisfy a debt to the United States
under 31 U.S.C. 3716.

Agency means—

(a) An Executive agency as defined in
§105 of title 5, United States Code, in-
cluding the U.S. Postal Service and the
U.S. Postal Rate Commission;

(b) A military department, as defined
in §102 of title 5, United States Code;

(c) An agency or court in the judicial
branch, including a court as defined in
§610 of title 28, United States Code, the
District Court for the Northern Mar-
iana Islands, and the Judicial Panel on
Multidistrict Litigation;

(d) An agency of the legislative
branch, including the U.S. Senate and
the U.S. House of Representatives; and

(e) Other independent establishments
that are entities of the Federal Govern-
ment.

Annuitant means an annuitant as de-
fined in §8401(2) of title 5, United
States Code, or a survivor as defined in
§8401(28) of title 5, United States Code.

Annuity means the monthly benefit
of indefinite duration payable to an an-
nuitant or survivor annuitant.

Compromise has the same meaning as
in 4 CFR part 103.

Consent means the debtor has agreed
in writing to administrative offset
after receiving notice of all rights
under 31 U.S.C. 3716 and this subpart.

Creditor agency means the agency to
which the debt is owed.

Debt means an amount owed to the
United States on account of loans in-
sured or guaranteed by the United
States, and other amounts due the
United States from fees, duties, leases,
rents, royalties, services, sales of real
or personal property, overpayments,
fines, penalties, damages, interest,
taxes, forfeitures, etc.

Debt claim means an agency request
for recovery of a debt in a form ap-
proved by OPM.

Debtor means a person who owes a
debt, including an employee, former
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§845.404

employee, Member, former Member, or
the survivor of one of these individuals.

Employee has the same meaning as in
section 8401(11) of title 5, United States
Code, and includes reemployed annu-
itants and employees of the U.S. Postal
Service.

Fraud claim means any debt des-
ignated by the Attorney General (or
designee) as involving an indication of
fraud, the presentation of a false claim,
or misrepresentation on the part of the
debtor or any other party having an in-
terest in the claim.

Individual Retirement Record means
the record of retirement contributions
that must be maintained under §841.504
of this chapter.

Lump-sum credit has the same mean-
ing as in section 8401(19) of title 5,
United States Code.

Member has the same meaning as in
section 8401(20) of title 5, United States
Code.

Net annuity means annuity after ex-
cluding amounts required by law to be
deducted.

Paying agency means the agency that
employs the debtor and authorizes the
disbursement of his or her current pay
account.

Refund means the payment of a
lump-sum credit to an individual who
meets all requirements for payment
and files application for it.

§845.404 Conditions for requesting an
offset.

An agency may request that money
payable from the Fund be offset to re-
cover any valid debt due the United
States when all of the following condi-
tions are met:

(a) The debtor failed to pay all of the
debt on demand, or the creditor agency
has collected as much as possible from
payments due the debtor from the pay-
ing agency; and

(b) The creditor agency sends a debt
claim to OPM (under §845.405(b) (1), (2),
(3) or (4), as appropriate) after doing
one of the following:

(1) Obtaining a court judgment for
the amount of the debt;

(2) Following the procedures required
by 31 U.S.C. 3716 and 4 CFR 102.4;

(3) Following the procedures required
by 5 U.S.C. 5514 and subpart K of part
550 of this chapter; or
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(4) Following the procedures agreed
upon by the creditor agency and OPM,
if it is excepted by §845.405(b)(4) from
the completion of procedures pre-
scribed by §845.405(b)(3).

§845.405 Creditor agency processing
for non-fraud claims.

(a) Where to submit the debt claim,
judgment or notice of debt—(1) Creditor
agencies that are not the debtor’s paying
agency. (i) If the creditor agency knows
that the debtor is employed by the
Federal Government, it should send the
debt claim to the debtor’s paying agen-
cy for collection.

(ii) If some of the debt is unpaid after
the debtor separates from the paying
agency, the creditor agency should
send the debt claim to OPM as de-
scribed in paragraph (b) of this section.

(2) Creditor agencies that are the debt-
or’s paying agency. Ordinarily, debts
owed the paying agency should be off-
set under 31 U.S.C. 3716 from any final
payments (salary, accrued annual
leave, etc.) due the debtor. If a balance
is due after offsetting the final pay-
ments or the debt is discovered after
the debtor has been paid, the paying
agency may send the debt claim to
OPM as described in paragraph (b) of
this section.

(b) Procedures for submitting debt
claim, judgment or mnotice of debt to
OPM—(1) Debt claims for which the agen-
cy has a court judgment. If the creditor
agency has a court judgment against
the debtor specifying the amount of
the debt to be recovered, the agency
should send the debt claim and two cer-
tified copies of the judgment to OPM.

(2) Debt claims previously processed
under 5 U.S.C. 5514. If the creditor agen-
cy previously processed the debt claim
under 5 U.S.C. 5514, it should—

(i) Notify the debtor that the claim is
being sent to OPM to complete collec-
tion from the Fund; and

(ii) Send the debt claim to OPM with
two copies of the paying agency’s cer-
tification of the amount collected and
one copy of the notice to the debtor
that the claim was sent to OPM.

(3) Debt claims mot processed under 5
U.S.C. 5514, reduced to court judgment, or
excepted by paragraph (b)(4) of this sec-
tion. (1) If the debt claim was not proc-
essed under 5 U.S.C. 5514, reduced to
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