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an employee, separated employee, or 
retiree whose employing agency erro-
neously determined that the individual 
was covered by FERS during the period 
under § 846.201 when the individual was 
eligible to elect FERS, and the employ-
ing agency should have placed the indi-
vidual in CSRS, CSRS Offset, or Social 
Security-Only, under conditions that 
would have included an opportunity to 
elect FERS coverage, and the em-
ployee, separated employee, or retiree 
remained in FERS for less than 3 years 
of service, the employee, separated em-
ployee, or retiree is deemed to have 
elected FERS coverage and the indi-
vidual will remain covered by FERS, 
unless the individual declines under 
paragraph (b)(2)(ii) of this section to be 
covered by FERS. 

(ii)(A) The employing agency must 
provide written notice to each indi-
vidual who is deemed to have elected 
FERS under paragraph (b)(2)(i) of this 
section that the individual may, within 
60 days after receiving the notice, de-
cline to be deemed to have transferred 
to FERS. 

(B) If the individual dies during the 
election period established by para-
graphs (b)(2)(ii) (A) and (C) of this sec-
tion, the right of election under para-
graph (b)(2)(i) of this section may be 
exercised by any person who would be 
entitled to receive a current spouse 
survivor annuity or a former spouse 
survivor annuity under CSRS (or CSRS 
Offset), if any, if the error had not oc-
curred (the election by any one such 
current or former spouse not to have 
the election of FERS coverage deemed 
is controlling); otherwise, by the indi-
vidual or individuals entitled to re-
ceive the lump-sum credit under CSRS 
(or CSRS Offset) if the error had not 
occurred (the election by any indi-
vidual entitled to a share of the lump- 
sum credit not to have the election of 
FERS coverage deemed is controlling). 
The time limit for making an election 
under this paragraph is 60 days after 
the date of the agency’s notice to the 
individual (survivor) of the election 
right. 

(C) The agency may waive the 60-day 
time limit under paragraphs (b)(2)(ii) 
(A) and (B) of this section if the indi-
vidual (if living, otherwise the appro-
priate survivor) exercised due diligence 

in making the election but was pre-
vented by circumstances beyond his or 
her control from making the election 
within the time limit. An agency deci-
sion not to waive the time limit under 
this paragraph must include notice to 
the individual of the individual’s right 
to request OPM to reconsider the de-
nial of the waiver of the time limit. 
OPM’s reconsideration decision on de-
nial of a waiver of the time limit will 
notify the individual of the right to ap-
peal to the Merit Systems Protection 
Board under chapter II of this title. 

(iii) The employing agency must doc-
ument the individual’s records to re-
flect his or her decision concerning re-
tirement coverage. 

(c) OPM’s reconsideration. An agency 
decision concerning an individual’s op-
portunity to elect FERS coverage or 
the effective date of an election of 
FERS coverage is subject to reconsid-
eration by OPM under § 846.205. 

(d) Correction of other administrative 
errors. Failure to begin employee de-
ductions and Government contribu-
tions on the effective date of coverage 
must be corrected in accordance with 
§ 841.505 of this chapter. 

(e) Errors lasting for at least 3 years of 
service. For an employee, separated em-
ployee, or retiree whose employing 
agency erroneously determined that 
the individual was covered by FERS 
during the period under § 846.201 of this 
chapter when the individual was eligi-
ble to elect FERS and the individual 
remained in FERS for at least 3 years 
of service, the error is corrected in ac-
cordance with part 839 of this chapter. 

[52 FR 19235, May 21, 1987, as amended at 58 
FR 47822, Sept. 13, 1993; 66 FR 15618, Mar. 19, 
2001] 

§ 846.205 Reconsideration and appeal 
rights. 

(a) Who may file. An individual may 
request OPM to reconsider a decision of 
an employing office affecting his or her 
election of coverage under FERS. A re-
quest for reconsideration of a decision 
by OPM regarding extension of the 
time limit or a waiver under § 846.202 or 
refunds under § 846.401 must be made in 
accordance with § 841.305 of this chap-
ter. 

(b) Reconsideration. A request for re-
consideration of an agency decision 

VerDate Aug<31>2005 09:36 Feb 01, 2008 Jkt 214009 PO 00000 Frm 00379 Fmt 8010 Sfmt 8010 Y:\SGML\214009.XXX 214009ys
hi

ve
rs

 o
n 

P
R

O
D

1P
C

62
 w

ith
 C

F
R



370 

5 CFR Ch. I (1–1–08 Edition) § 846.301 

must be filed within the time limit 
given in paragraph (c) of this section. A 
request for reconsideration must be 
made in writing and must include the 
claimant’s name, address, date of birth, 
and the reason for the request. 

(c) Time limit. A request for reconsid-
eration of an agency decision must be 
filed within 30 calendar days from the 
date of the agency’s decision stating 
the right to reconsideration. OPM may 
extend the time limit on filing when a 
person shows that he or she was not no-
tified of the time limit and was not 
otherwise aware of it, or that he or she 
was prevented by circumstances be-
yond his or her control from making 
the request within the time limit. 

(d) OPM’s decision. After reconsider-
ation, OPM issues its final decision in 
writing, setting forth its findings and 
conclusions. 

(e) Appeals to MSPB. A person whose 
rights or interests under this part are 
affected by OPM’s decision under para-
graph (d) of this section may request 
the Merit Systems Protection Board 
(MSPB) to review such decision in ac-
cord with procedures prescribed by 
MSPB. 

Subpart C—Effect of an Election 
To Become Subject to FERS 

§ 846.301 General rules. 

(a) An individual who becomes cov-
ered by FERS as a result of an election 
under § 846.201 is subject to the provi-
sions of chapter 84 of title 5, United 
States Code and parts 841 through 845 
of this chapter, except as provided in 
this part. 

(b) Civilian service performed before 
the effective date of the election under 
§ 846.201 is not creditable under FERS 
except as provided in this part. 

§ 846.302 Crediting civilian service. 

(a) Civilian service performed before 
the effective date of FERS coverage 
which is CSRS/SS service is creditable 
under FERS if— 

(1) For service performed before Jan-
uary 1, 1987, 1.3 percent of basic pay 
was withheld as CSRS deductions (or if 
not withheld or if withheld and later 
refunded, 1.3 percent of basic pay for 
the period is deposited with interest 

computed under § 831.105(e) of this 
chapter); and 

(2) For service performed after De-
cember 31, 1986, and before the effective 
date of the election, the employee con-
tributes an amount equal to the per-
centage of basic pay for such service 
required to be withheld under part 841, 
subpart E of this chapter, whether by 
withholdings from pay or by later de-
posit (if not withheld or withheld and 
later refunded) with interest computed 
under § 831.105(e) of this chapter. 

(b) Civilian service performed before 
the effective date of the FERS cov-
erage which is not CSRS/SS service is 
creditable under FERS (subject to the 
deposit requirements of part 842, sub-
part C of this chapter) if— 

(1) The service would be creditable 
under CSRS except for § 846.306 (deter-
mined without regard to whether the 
service was performed before, on, or 
after January 1, 1989, and without re-
gard to the provisions of part 842, sub-
part C of this chapter requiring that 
deposit be made for nondeduction or re-
funded service to be credited); and 

(2) The service, in the aggregate, is 
equal to less than 5 years. 

(c) Civilian service performed before 
the effective date of FERS coverage 
which is not CSRS/SS service is cred-
itable under FERS only for the pur-
poses specified in paragraph (d) of this 
section if— 

(1) The service would be creditable 
under CSRS except for § 846.306 (deter-
mined without regard to whether the 
service was performed before, on, or 
after January 1, 1989, and without re-
gard to the provisions of part 842, sub-
part C of this chapter, requiring that 
deposit be made for nondeduction or re-
funded service to be credited); and 

(2) The service, in the aggregate, is 
equal to 5 years or more. 

(d) The service described in para-
graph (c) of this section is creditable 
under FERS for the following purposes: 

(1) The 5 years of civilian service re-
quired to be eligible for a basic annuity 
under FERS as set forth in § 842.203 of 
this chapter. 

(2) The minimum period of service for 
entitlement to— 

(i) An immediate voluntary annuity 
under FERS as set forth in § 842.204 of 
this chapter; 
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