§890.104

§890.104 Initial decision and reconsid-
eration on enrollment.

(a) Who may file. Except as provided
under §890.1112, an individual may re-
quest an agency or retirement system
to reconsider an initial decision of its
employing office denying coverage or
change of enrollment.

(b) Initial employing office decision. An
employing office’s decision is consid-
ered an initial decision as used in para-
graph (a) of this section when rendered
by the employing office in writing and
stating the right to an independent
level of review (reconsideration) by the
agency or retirement system. However,
an initial decision rendered at the
highest level of review available within
OPM is not subject to reconsideration.

(c) Reconsideration. (1) A request for
reconsideration must be made in writ-
ing, must include the claimant’s name,
address, date of birth, Social Security
number, name of carrier, reason(s) for
the request, and, if applicable, retire-
ment claim number.

(2) The reconsideration review must
be an independent review designated at
or above the level at which the initial
decision was rendered.

(d) Time limit. A request for reconsid-
eration of an initial decision must be
filed within 30 calendar days from the
date of the written decision stating the
right to a reconsideration. The time
limit on filing may be extended when
the individual shows that he or she was
not notified of the time limit and was
not otherwise aware of it, or that he or
she was prevented by circumstances be-
yond his or her control from making
the request within the time limit. An
agency or retirement system decision
in response to a request for reconsider-
ation of an employing office’s decision
is a final decision as described in para-
graph (e) of this section.

(e) Final decision. After reconsider-
ation, the agency or retirement system
must issue a final decision, which must
be in writing and must fully set forth
the findings and conclusions.

[69 FR 66437, Dec. 27, 1994]
§890.105 Filing claims for payment or
service.

(a) General. (1) Each health benefits
carrier resolves claims filed under the
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plan. All health benefits claims must
be submitted initially to the carrier of
the covered individual’s health benefits
plan. If the carrier denies a claim (or a
portion of a claim), the covered indi-
vidual may ask the carrier to recon-
sider its denial. If the carrier affirms
its denial or fails to respond as re-
quired by paragraph (c) of this section,
the covered individual may ask OPM to
review the claim. A covered individual
must exhaust both the carrier and
OPM review processes specified in this
section before seeking judicial review
of the denied claim.

(2) This section applies to covered in-
dividuals and to other individuals or
entities who are acting on the behalf of
a covered individual and who have the
covered individual’s specific written
consent to pursue payment of the dis-
puted claim.

(b) Time limits for reconsidering a
claim. (1) The covered individual has 6
months from the date of the notice to
the covered individual that a claim (or
a portion of a claim) was denied by the
carrier in which to submit a written re-
quest for reconsideration to the car-
rier. The time limit for requesting re-
consideration may be extended when
the covered individual shows that he or
she was prevented by circumstances be-
yond his or her control from making
the request within the time limit.

(2) The carrier has 30 days after the
date of receipt of a timely-filed request
for reconsideration to:

(i) Affirm the denial in writing to the
covered individual;

(ii) Pay the bill or provide the serv-
ice; or

(iii) Request from the covered indi-
vidual or provider additional informa-
tion needed to make a decision on the
claim. The carrier must simulta-
neously notify the covered individual
of the information requested if it re-
quests additional information from a
provider. The carrier has 30 days after
the date the information is received to
affirm the denial in writing to the cov-
ered individual or pay the bill or pro-
vide the service. The carrier must
make its decision based on the evi-
dence it has if the covered individual or
provider does not respond within 60
days after the date of the carrier’s no-
tice requesting additional information.
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The carrier must then send written no-
tice to the covered individual of its de-
cision on the claim. The covered indi-
vidual may request OPM review as pro-
vided in paragraph (b)(3) of this section
if the carrier fails to act within the
time limit set forth in this paragraph
(b)(2)(iii).

(3) The covered individual may write
to OPM and request that OPM review
the carrier’s decision if the carrier ei-
ther affirms its denial of a claim or
fails to respond to a covered individ-
ual’s written request for reconsider-
ation within the time limit set forth in
paragraph (b)(2) of this section. The
covered individual must submit the re-
quest for OPM review within the time
limit specified in paragraph (e)(1) of
this section.

(4) The carrier may extend the time
limit for a covered individual’s submis-
sion of additional information to the
carrier when the covered individual
shows he or she was not notified of the
time limit or was prevented by cir-
cumstances beyond his or her control
from submitting the additional infor-
mation.

(c) Information required to process re-
quests for reconsideration. (1) The cov-
ered individual must put the request to
the carrier to reconsider a claim in
writing and give the reasons, in terms
of applicable brochure provisions, that
the denied claim should have been ap-
proved.

(2) If the carrier needs additional in-
formation from the covered individual
to make a decision, it must:

(i) Specifically identify the informa-
tion needed;

(ii) State the reason the information
is required to make a decision on the
claim;

(iii) Specify the time limit (60 days
after the date of the carrier’s request)
for submitting the information; and

(iv) State the consequences of failure
to respond within the time limit speci-
fied, as set out in paragraph (b)(2) of
this section.

(d) Carrier determinations. The carrier
must provide written notice to the cov-
ered individual of its determination. If
the carrier affirms the initial denial,
the notice must inform the covered in-
dividual of:
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(1) The specific and detailed reasons
for the denial;

(2) The covered individual’s right to
request a review by OPM; and

(3) The requirement that requests for
OPM review must be received within 90
days after the date of the carrier’s de-
nial notice and include a copy of the
denial notice as well as documents to
support the covered individual’s posi-
tion.

(e) OPM review. (1) If the covered in-
dividual seeks further review of the de-
nied claim, the covered individual
must make a request to OPM to review
the carrier’s decision. Such a request
to OPM must be made:

(i) Within 90 days after the date of
the carrier’s notice to the covered indi-
vidual that the denial was affirmed;

(ii) If the carrier fails to respond to
the covered individual as provided in
paragraph (b)(2) of this section, within
120 days after the date of the covered
individual’s timely request for recon-
sideration by the carrier; or

(iii) Within 120 days after the date
the carrier requests additional infor-
mation from the covered individual, or
the date the covered individual is noti-
fied that the carrier is requesting addi-
tional information from a provider.
OPM may extend the time limit for a
covered individual’s request for OPM
review when the covered individual
shows he or she was not notified of the
time limit or was prevented by cir-
cumstances beyond his or her control
from submitting the request for OPM
review within the time limit.

(2) In reviewing a claim denied by the
carrier, OPM may:

(i) Request that the covered indi-
vidual submit additional information;

(ii) Obtain an advisory opinion from
an independent physician;

(iii) Obtain any other information as
may in its judgment be required to
make a determination; or

(iv) Make its decision based solely on
the information the covered individual
provided with his or her request for re-
view.

(3) When OPM requests information
from the carrier, the carrier must re-
lease the information within 30 days
after the date of OPM’s written request
unless a different time limit is speci-
fied by OPM in its request.
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(4) Within 90 days after receipt of the
request for review, OPM will either:

(i) Give a written notice of its deci-
sion to the covered individual and the
carrier; or

(ii) Notify the individual of the sta-
tus of the review. If OPM does not re-
ceive requested evidence within 15 days
after expiration of the applicable time
limit in paragraph (e)(3) of this section,
OPM may make its decision based sole-
ly on information available to it at
that time and give a written notice of
its decision to the covered individual
and to the carrier.

(56) OPM, upon its own motion, may
reopen its review if it receives evidence
that was unavailable at the time of its
original decision.

[61 FR 15178, Apr. 5, 1996]

§890.106 Delegation of authority for
resolving certain contract disputes.

For the purpose of making findings of
fact and to the extent that conclusions
of law may be required under any pro-
ceeding conducted in accordance with
the provisions of the disputes clause in-
cluded in health benefits contracts,
OPM delegates this function to the
Armed Services Board of Contract Ap-
peals.

[40 FR 50023, Oct. 28, 1975; 40 FR 55829, Dec. 2,
1975. Redesignated at 44 FR 37895, June 29,
1979 and 45 FR 23637, Apr. 8, 1980]

§890.107 Court review.

(a) A suit to compel enrollment
under §890.102 must be brought against
the employing office that made the en-
rollment decision.

(b) A suit to review the legality of
OPM’s regulations under this part
must be brought against the Office of
Personnel Management.

(c) Federal Employees Health Bene-
fits (FEHB) carriers resolve FEHB
claims under authority of Federal stat-
ute (6 U.S.C. chapter 89). A covered in-
dividual may seek judicial review of
OPM’s final action on the denial of a
health benefits claim. A legal action to
review final action by OPM involving
such denial of health benefits must be
brought against OPM and not against
the carrier or carrier’s subcontractors.
The recovery in such a suit shall be
limited to a court order directing OPM
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to require the carrier to pay the
amount of benefits in dispute.

(d) An action under paragraph (c) of
this section to recover on a claim for
health benefits:

(1) May not be brought prior to ex-
haustion of the administrative rem-
edies provided in §890.105;

(2) May not be brought later than De-
cember 31 of the 3rd year after the year
in which the care or service was pro-
vided; and

(3) Will be limited to the record that
was before OPM when it rendered its
decision affirming the carrier’s denial
of benefits.

[61 FR 15179, Apr. 5, 1996]

§890.108 Will OPM waive require-
ments for continued coverage dur-
ing retirement?

(a) Under 5 U.S.C. 8905(b), OPM may
waive the eligibility requirements for
health benefits coverage as an annu-
itant for an individual when, in its sole
discretion, it determines that due to
exceptional circumstances it would be
against equity and good conscience not
to allow a person to be enrolled in the
FEHB Program as an annuitant.

(b) The individual’s failure to satisfy
the eligibility requirements must be
due to exceptional circumstances. An
individual requesting a waiver must
provide OPM with evidence that:

(1) The individual intended to have
FEHB coverage as an annuitant (re-
tiree);

(2) The circumstances that prevented
the individual from meeting the re-
quirements of 5 U.S.C. 8905(b) were be-
yond the individual’s control; and

(3) The individual acted reasonably
to protect his or her right to continue
coverage into retirement.

[72 FR 19100, Apr. 17, 2007]

§890.109 Exclusion of certain periods
of eligibility when determining con-
tinued coverage during retirement.

(a) Except as provided in paragraph
(b) of this section, periods during which
temporary employees are eligible
under 5 U.S.C. 8906a to receive health
benefits by enrolling and paying the
full subscription charge, but are not el-
igible to participate in a retirement
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