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(c) For purposes of applying this sub-
part and calculating the three-year av-
erage referenced in § 1400.600, that aver-
age shall be for the adjusted gross in-
come for the three tax years imme-
diately preceding the applicable crop, 
program or fiscal year, as determined 
by CCC. For an entity that is not re-
quired to file a federal income tax re-
turn, or an individual or entity that 
did not have taxable income in one or 
more tax years, the average shall be 
the adjusted gross income, including 
losses, averaged for the three tax years 
immediately preceding the applicable 
crop, program or fiscal year, as deter-
mined by CCC. However, a new entity 
will have its adjusted gross income 
averaged only for those years of the 
base period for which it was in busi-
ness, but a new entity shall not be con-
sidered ‘‘new’’ to the extent it takes 
over an existing operation and has any 
elements of common ownership or in-
terests with the preceding entity, or 
with individuals or entities with an in-
terest in the ‘‘old’’ entity. When there 
is such commonality, income of the 
‘‘old’’ entity will be averaged with that 
of the ‘‘new’’ entity for the base period. 

[68 FR 33346, June 4, 2003] 

§ 1400.602 Compliance. 
(a) To comply with the average ad-

justed gross income limitation, an in-
dividual or entity, including all inter-
est holders in an entity, general part-
nership or joint venture, shall provide 
the following as required by CCC: 

(1) A certification in the manner pre-
scribed by CCC from a certified public 
accountant or attorney that the aver-
age adjusted gross income of the indi-
vidual or entity does not exceed this 
limitation; 

(2) A certification in the manner pre-
scribed by CCC from the individual or 
entity that the average adjusted gross 
income of the individual or entity does 
not exceed this limitation; or 

(3) Submission to CCC of the relevant 
Internal Revenue Service documents 
and supporting financial data as re-
quested by CCC. Supporting financial 
data may include State income tax re-
turns, financial statements, balance 
sheets, reports prepared for or provided 
to another Government agency, infor-
mation prepared for a private lender, 

and other credible information relating 
to the amount and source of the indi-
vidual’s or entity’s income. 

(b) Audits of certifications of average 
adjusted gross income may be con-
ducted as necessary to determine com-
pliance with the requirements of this 
subpart. As a part of this audit income 
tax returns may be requested and if re-
quested must be supplied. Relevant in-
come tax returns and documentation 
must be retained a minimum of two 
years after the end of the calendar year 
corresponding to the year for which 
payments or benefits are requested. If 
an individual or entity has submitted 
information to CCC, including a certifi-
cation from a certified public account-
ant or attorney, that relied upon infor-
mation from a form previously filed 
with the Internal Revenue Service, 
such individual or entity shall provide 
to CCC a copy of any amended form 
filed with the Internal Revenue Service 
within 30 days of the filing. 

(c) The individual or entity shall pro-
vide all information and documenta-
tion the reviewing authority deter-
mines necessary to verify any informa-
tion or certification provided under 
this subpart, including all documents 
referred to in paragraph (a)(2) of this 
section. Failure to provide necessary 
and accurate information to verify 
compliance, or failure to comply with 
this subpart’s requirements, will result 
in ineligibility for all program benefits 
subject to this subpart for the year or 
years subject to the request. 

(d) All information provided to CCC 
for the purposes of determining compli-
ance with this subpart will remain con-
fidential and not be subject to any re-
quest submitted under the Freedom of 
Information Act. 

[68 FR 33346, June 4, 2003] 

§ 1400.603 Commensurate reduction. 
(a) Any program payment or benefit 

subject to this subpart provided to an 
entity, general partnership or joint 
venture shall be reduced by an amount 
commensurate with the direct and in-
direct ownership interest in the entity, 
general partnership, or joint venture of 
each individual or entity determined to 
have an average adjusted gross income 
in excess of the limitation under the 
standards provided elsewhere in this 
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subpart for the direct recipient of such 
payments. 

(b) Ownership interest in an entity 
shall be reviewed to the fifth level of 
ownership to determine whether a com-
mensurate reduction is applicable and 
the extent of such reduction. If an own-
ership interest is not held by an indi-
vidual in the fifth level of ownership in 
an entity, no payment or benefit shall 
be made with respect to such interest. 

[68 FR 33346, June 4, 2003] 

PART 1401—COMMODITY CERTIFI-
CATES, IN KIND PAYMENTS, AND 
OTHER FORMS OF PAYMENT 

Sec. 
1401.1 Applicability. 
1401.2 Payments in lieu of cash payments. 
1401.3 Payments to persons with out-

standing CCC loans. 
1401.4 Commodity certificates. 
1401.5 In kind payments. 
1401.6 Assignments. 
1401.7 Miscellaneous provisions. 
1401.8 Subsequent holders. 

AUTHORITY: 15 U.S.C. 714b and 714c; 7 U.S.C. 
1445d. 

SOURCE: 51 FR 36921, Oct. 16, 1986, unless 
otherwise noted. Redesignated at 53 FR 20290, 
June 3, 1988, and further redesignated at 61 
FR 37575, July 18, 1996. 

§ 1401.1 Applicability. 
This part shall be applicable to pay-

ments and loans made in accordance 
with the programs administered by the 
Commodity Credit Corporation (CCC) 
or the Farm Service Agency (FSA) as 
determined and announced by the Sec-
retary of Agriculture or a designee of 
the Secretary. The definitions of the 
terms applicable to 7 CFR part 713 set 
forth at § 713.3 also shall be applicable 
to this part, except that the term 
‘‘commodity’’ shall mean any agricul-
tural commodity. 

§ 1401.2 Payments in lieu of cash pay-
ments. 

(a) CCC will, in accordance with ap-
plicable program provisions, make pay-
ments in a form other than in cash to 
persons who otherwise are eligible to 
receive a cash payment from CCC. Fur-
ther, subject only to statutory prohibi-
tion and notwithstanding any provi-
sions of the contract to participate in a 

program administered by CCC or FSA, 
CCC may: at its option, make pay-
ments in a form other than in cash. 

(b) As determined by CCC, payments 
in a form other than in cash may be 
made in the following manner: 

(1) By delivery of a commodity to a 
person at a warehouse or other similar 
facility; 

(2) By transfer of negotiable ware-
house receipts; 

(3) By the issuance of certificates 
which CCC shall redeem in accordance 
with this part; 

(4) By the acquisition and use of com-
modities pledged as collateral for CCC 
price support loans; 

(5) By the use of commodities owned 
by CCC; and 

(6) By such other methods as CCC de-
termines appropriate, including meth-
ods to enable the producer to receive 
payments in order to assure that the 
producer receives the same total return 
as if the payments had been made in 
cash. 

(c) The value of the payments made 
in any manner set forth in paragraph 
(b) shall be determined by CCC. 

(d) Notwithstanding any other provi-
sion of this part, CCC may, with re-
spect to producers who are members of 
a cooperative marketing association 
which has been determined in accord-
ance with part 1425 of this title to be 
eligible to receive price support on be-
half of its producer-members, enter 
into agreements with such producers 
and such cooperatives to facilitate the 
making of payments to such producers. 
Such agreements may include a provi-
sion which allows a producer to make 
available for the use of the cooperative 
the value of the non-cash payment 
which would otherwise be made to the 
producer. 

§ 1401.3 Payments to persons with out-
standing CCC loans. 

(a) Persons with outstanding CCC 
loans who are eligible to receive pay-
ments from CCC, including a person au-
thorized to receive a payment on behalf 
of another person, may be required to 
liquidate such loans in accordance with 
this section in order to be eligible to 
receive a payment authorized by 
§ 1470.2. 
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