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by the borrower in each state as the
weight. The calculation will be based
on the two most recent calendar years
for which both borrower and state-wide
data are available. If a borrower fails
to qualify for an exemption based sole-
ly on its failure to meet this criterion
on rate disparity, at the borrower’s re-
quest the Administrator may, at his or
her sole discretion, exempt the bor-
rower if he or she finds that the bor-
rower’s strengths with respect to the
other criteria are sufficient to offset
any weakness due to rate disparity;

(3) In the most recent calendar year
for which data are available, the bor-
rower achieved an operating TIER of at
least 1.0 and an operating DSC of at
least 1.0, in each case based on the av-
erage of the two highest ratios
achieved in the three most recent cal-
endar years;

(4) The borrower’s ratio of net utility
plant to long-term debt is at least 1.1,
based on year-end data for the most re-
cent calendar year for which data are
available; and

(6) The borrower’s equity is equal to
at least 27 percent of its total assets,
based on year-end data for the most re-
cent calendar year for which data are
available.

(b) While borrowers meeting the cri-
teria in paragraph (a) of this section
are exempt from RUS approval of in-
vestments, loans and guarantees, they
are nevertheless subject to the record-
keeping, reporting, and other require-
ments of §1717.658.

(c) Any borrower exempt under para-
graph (a) of this section that ceases to
meet the criteria for exemption shall,
upon written notice from RUS, no
longer be exempt and shall be subject
to the provisions of this subpart appli-
cable to non-exempt borrowers. A bor-
rower may regain its exemption if it
subsequently meets the criteria in
paragraph (a) of this section, and is so
notified in writing by RUS.

(d)A) A borrower that loses its ex-
emption and is not in compliance with
all provisions of its mortgage, loan
contract, or any other agreement with
RUS may be required to restructure or
reduce its portfolio of investments,
loans and guarantees as provided in
§1717.653(b). If the borrower’s portfolio
exceeds the 15 percent level, the bor-
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rower will be required to restructure or
reduce its portfolio to the 15 percent
level or below. For example, if the bor-
rower’s mortgage or loan contract has
an approval threshold, the borrower
may be required to reduce its portfolio
to that level, which in many cases is 3
percent of total utility plant.

(2) A borrower that loses its exemp-
tion but is in compliance with all pro-
visions of its mortgage, loan contract,
and any other agreements with RUS
will be required, if its investments,
loans and guarantees exceed the 15 per-
cent level, to restructure or reduce its
portfolio to the 15 percent level, unless
the Administrator, in his or her sole
discretion, determines that such action
would not be in the financial interest
of the government with respect to loan
security and/or repayment. (Such bor-
rower is eligible to ask RUS to exclude
a portion of its investments under the
conditions set forth in §1717.657(d).)

(3) If a borrower required to reduce or
restructure its portfolio does not fully
comply within a reasonable period of
time determined by the Administrator,
which shall not exceed 12 months from
the date the borrower was notified of
its loss of exemption, then, upon writ-
ten notice from RUS, the borrower
shall be in default of its RUS loan con-
tract and/or RUS mortgage.

(e) By no later than July 1 of each
year, RUS will provide written notice
to any borrowers whose exemption sta-
tus has changed as a result of more re-
cent data being available for the quali-
fication criteria set forth in paragraph
(a) of this section, or as a result of
other reasons, such as corrections in
the available data. An explanation of
the reasons for any changes in exemp-
tion status will also be provided to the
borrowers affected.

§1717.657 Investments above the 15
percent level by certain borrowers
not exempt under § 1717.656(a).

(a) General. (1) This section applies
only to borrowers that are in compli-
ance with all provisions of their mort-
gage, loan contract, and any other
agreements with RUS and that do not
qualify for an exemption from RUS in-
vestment controls under §1717.656(a).
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(2) Nothing in this section shall in
any way affect the Administrator’s au-
thority to exercise approval rights over
investments, loans, and guarantees
made by a borrower that is not in com-
pliance with all provisions of its mort-
gage, loan contract and any other
agreements with RUS.

(b) Distribution borrowers. Distribu-
tion borrowers not exempt from RUS
investment controls under §1717.656(a)
may not make investments, loans and
guarantees in an aggregate amount in
excess of 15 percent of total utility
plant. Above the 15 percent level, such
borrowers will be restricted to excluded
investments, loans and guarantees as
defined in §1717.655. (However, they are
eligible to ask RUS to exclude a por-
tion of their investments under the
conditions set forth in paragraph (d) of
this section.)

(c) Power supply borrowers. (1) Power
supply borrowers not exempt from RUS
investment controls under §1717.656(a)
may request approval to exceed the 15
percent level if all of the following cri-
teria are met:

(i) Satisfactory evidence has been
provided that the borrower is in com-
pliance with all provisions of its RUS
mortgage, RUS loan contract, and any
other agreements with RUS;

(ii) The borrower is not in financial
workout and has not had its govern-
ment debt restructured;

(iii) The borrower has equity equal to
at least b percent of its total assets;
and

(iv) After approval of the investment,
loan or guarantee, the aggregate of the
borrower’s investments, loans and
guarantees will not exceed 20 percent
of the borrower’s total utility plant.

(2) Borrower requests for approval to
exceed the 15 percent level will be con-
sidered on a case by case basis. The re-
quests must be made in writing.

(3) In considering borrower requests,
the Administrator will take the fol-
lowing factors into consideration:

(i) The repayment of all loans se-
cured under the RUS mortgage will
continue to be assured, and loan secu-
rity must continue to be reasonably
adequate, even if the entire investment
or loan is lost or the borrower is re-
quired to perform for the entire
amount of the guarantee. These risks
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will be considered along with all other
risks facing the borrower, whether or
not related to the investment, loan or
guarantee;

(ii) In the case of investments, the in-
vestment must be made in an entity
separate from the borrower, such as a
subsidiary, whereby the borrower is
protected from any liabilities incurred
by the separate entity, unless the bor-
rower demonstrates to the satisfaction
of the Administrator that making the
investment directly rather than
through a separate entity will present
no substantial risk to the borrower in
addition to the possibility of losing all
or part of the original investment;

(iii) The borrower must be economi-
cally and financially sound as indi-
cated by its costs of operation, com-
petitiveness, operating TIER and oper-
ating DSC, physical condition of the
plant, ratio of equity to total assets,
ratio of net utility plant to long-term
debt, and other factors; and

(iv) Other factors affecting the secu-
rity and repayment of government
debt, as determined by the Adminis-
trator on a case by case basis.

(4) If the Administrator approves an
investment, loan or guarantee, such in-
vestment, loan or guarantee will con-
tinue to be included when calculating
the borrower’s ratio of aggregate in-
vestments, loans and guarantees to
total utility plant.

(d) Distribution and power supply bor-
rowers. If the aggregate of the invest-
ments, loans and guarantees of a dis-
tribution or power supply borrower ex-
ceeds 15 percent of the borrower’s total
utility plant as a result of the cumu-
lative profits or margins, net of losses,
earned on said transactions over the
past 10 calendar years (i.e., the sum of
all profits earned during the 10 years
on all transactions—including interest
earned on cash accounts, loans, and
similar transactions—less the sum of
all losses experienced on all trans-
actions during the 10 years) then:

(1) The borrower will not be in de-
fault of the RUS loan contract or RUS
mortgage with respect to required ap-
proval of investments, loans and guar-
antees, provided that the borrower had
not made additional net investments,
loans or guarantees without approval
after reaching the 15 percent level; and
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(2) At the request of the borrower,
the Administrator in his or her sole
discretion may decide to exclude up to
the amount of net profits or margins
earned on the borrower’s investments,
loans and guarantees during the past 10
calendar years, if the Administrator
determines that such exclusion will not
increase loan security risks. The bor-
rower must provide documentation sat-
isfactory to the Administrator as to
the current status of its investments,
loans and guarantees and the net prof-
its earned during the past 10 years. Any
exclusion approved by the Adminis-
trator may or may not reduce the level
of investments, loans and guarantees
to or below the 15 percent level. If such
exclusion does not reduce the level to
or below the 15 percent level, RUS will
notify the borrower in writing that it
must reduce or restructure its invest-
ments, loans and guarantees to a level
of not more than 15 percent of total
utility plant. If the borrower does not
come within the 15 percent level within
a reasonable period of time determined
by the Administrator, which shall not
exceed 12 months from the date the
borrower was notified of the required
action, then, upon written notice from
RUS, the borrower shall be in default
of its RUS loan contract and mortgage.

§1717.658 Records, reports and audits.

(a) Every borrower shall maintain ac-
curate records concerning all invest-
ments, loans and guarantees made by
it. Such records shall be kept in a man-
ner that will enable RUS to readily de-
termine:

(1) The nature and source of all in-
come, expenses and losses generated
from the borrower’s loans, guarantees
and investments;

(2) The location, identity and lien
priority of any loan collateral result-
ing from activities permitted by this
subpart; and

(3) The effects, if any, which such ac-
tivities may have on the feasibility of
loans made, guaranteed or lien accom-
modated by RUS.

(b) In determining the aggregate
amount of investments, loans and
guarantees made by a borrower, the
borrower shall use the recorded value
of each investment, loan or guarantee
as reflected on its books and records
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for the next preceding end-of-month,
except for the end-of-year report which
shall be based on December 31 informa-
tion. Every borrower shall also report
annually to RUS, in the manner and on
the form specified by the Adminis-
trator, the current status of each in-
vestment, outstanding loan and out-
standing guarantee which it has made
pursuant to this subpart.

(c) The records of borrowers shall be
subject to the auditing procedures pre-
scribed in part 1773 of this chapter.
RUS reserves the right to review the fi-
nancial records of any subsidiaries of
the borrower to determine if the bor-
rower is in compliance with this sub-
part, and to ascertain if the debts,
guarantees (as defined in this subpart),
or other obligations of the subsidiaries
could adversely affect the ability of the
borrower to repay its debts to the Gov-
ernment.

(d) RUS will monitor borrower com-
pliance with this subpart based pri-
marily on the annual financial and sta-
tistical report submitted by the bor-
rower to RUS and the annual auditor’s
report on the borrower’s operations.
However, RUS may inspect the bor-
rower’s records at any time during the
year to determine borrower compli-
ance. If a borrower’s most recent an-
nual financial and statistical report
shows the aggregate of the borrower’s
investments, loans and guarantees to
be below the 15 percent level, that in
no way relieves the borrower of its ob-
ligation to comply with its RUS mort-
gage, RUS loan contract, and this sub-
part with respect to Administrator ap-
proval of any additional investment,
loan or guarantee that would cause the
aggregate to exceed the 15 percent
level.

§1717.659 Effect of this subpart on
RUS loan contract and mortgage.

(a) Nothing in this subpart shall af-
fect any provision, covenant, or re-
quirement in the RUS mortgage, RUS
loan contract, or any other agreement
between a borrower and RUS with re-
spect to any matter other than the
prior approval by RUS of investments,
loans, and guarantees by the borrower,
such matters including, without limi-
tation, extensions, additions, and
modifications of the borrower’s electric
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