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(2) At the request of the borrower,
the Administrator in his or her sole
discretion may decide to exclude up to
the amount of net profits or margins
earned on the borrower’s investments,
loans and guarantees during the past 10
calendar years, if the Administrator
determines that such exclusion will not
increase loan security risks. The bor-
rower must provide documentation sat-
isfactory to the Administrator as to
the current status of its investments,
loans and guarantees and the net prof-
its earned during the past 10 years. Any
exclusion approved by the Adminis-
trator may or may not reduce the level
of investments, loans and guarantees
to or below the 15 percent level. If such
exclusion does not reduce the level to
or below the 15 percent level, RUS will
notify the borrower in writing that it
must reduce or restructure its invest-
ments, loans and guarantees to a level
of not more than 15 percent of total
utility plant. If the borrower does not
come within the 15 percent level within
a reasonable period of time determined
by the Administrator, which shall not
exceed 12 months from the date the
borrower was notified of the required
action, then, upon written notice from
RUS, the borrower shall be in default
of its RUS loan contract and mortgage.

§1717.658 Records, reports and audits.

(a) Every borrower shall maintain ac-
curate records concerning all invest-
ments, loans and guarantees made by
it. Such records shall be kept in a man-
ner that will enable RUS to readily de-
termine:

(1) The nature and source of all in-
come, expenses and losses generated
from the borrower’s loans, guarantees
and investments;

(2) The location, identity and lien
priority of any loan collateral result-
ing from activities permitted by this
subpart; and

(3) The effects, if any, which such ac-
tivities may have on the feasibility of
loans made, guaranteed or lien accom-
modated by RUS.

(b) In determining the aggregate
amount of investments, loans and
guarantees made by a borrower, the
borrower shall use the recorded value
of each investment, loan or guarantee
as reflected on its books and records
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for the next preceding end-of-month,
except for the end-of-year report which
shall be based on December 31 informa-
tion. Every borrower shall also report
annually to RUS, in the manner and on
the form specified by the Adminis-
trator, the current status of each in-
vestment, outstanding loan and out-
standing guarantee which it has made
pursuant to this subpart.

(c) The records of borrowers shall be
subject to the auditing procedures pre-
scribed in part 1773 of this chapter.
RUS reserves the right to review the fi-
nancial records of any subsidiaries of
the borrower to determine if the bor-
rower is in compliance with this sub-
part, and to ascertain if the debts,
guarantees (as defined in this subpart),
or other obligations of the subsidiaries
could adversely affect the ability of the
borrower to repay its debts to the Gov-
ernment.

(d) RUS will monitor borrower com-
pliance with this subpart based pri-
marily on the annual financial and sta-
tistical report submitted by the bor-
rower to RUS and the annual auditor’s
report on the borrower’s operations.
However, RUS may inspect the bor-
rower’s records at any time during the
year to determine borrower compli-
ance. If a borrower’s most recent an-
nual financial and statistical report
shows the aggregate of the borrower’s
investments, loans and guarantees to
be below the 15 percent level, that in
no way relieves the borrower of its ob-
ligation to comply with its RUS mort-
gage, RUS loan contract, and this sub-
part with respect to Administrator ap-
proval of any additional investment,
loan or guarantee that would cause the
aggregate to exceed the 15 percent
level.

§1717.659 Effect of this subpart on
RUS loan contract and mortgage.

(a) Nothing in this subpart shall af-
fect any provision, covenant, or re-
quirement in the RUS mortgage, RUS
loan contract, or any other agreement
between a borrower and RUS with re-
spect to any matter other than the
prior approval by RUS of investments,
loans, and guarantees by the borrower,
such matters including, without limi-
tation, extensions, additions, and
modifications of the borrower’s electric

148



Rural Utilities Service, USDA

system. Also, nothing in this subpart
shall affect any rights which supple-
mental lenders have under the RUS
mortgage, or under their loan con-
tracts or other agreements with their
borrowers, to limit investments, loans
and guarantees by their borrowers to
levels below 15 percent of total utility
plant.

(b) RUS will require that any electric
loan made or guaranteed by RUS after
October 23, 1995 shall be subject to a
provision in the loan contract or mort-
gage restricting investments, loans and
guarantees by the borrower substan-
tially as follows: The borrower shall
not make any loan or advance to, or
make any investment in, or purchase
or make any commitment to purchase
any stock, bonds, notes or other securi-
ties of, or guaranty, assume or other-
wise become obligated or liable with
respect to the obligations of, any other
person, firm or corporation, except as
permitted by the RE Act and RUS reg-
ulations.

(c) RUS reserves the right to change
the provisions of the RUS mortgage
and loan contract relating to RUS ap-
proval of investments, loans and guar-
antees made by the borrower, on a
case-by-case basis, in connection with
providing additional financial assist-
ance to a borrower after October 23,
1995.

Subpart O [Reserved]
§8§1717.700-1717.749 [Reserved]

Subpart P [Reserved]
§8§1717.750-1717.799 [Reserved]

Subpart Q [Reserved]
§§1717.800-1717.849 [Reserved]

Subpart R—Lien Accommodations
and Subordinations for 100
Percent Private Financing

SOURCE: 58 FR 53843, Oct. 19, 1993, unless
otherwise noted.

§1717.850 General.

(a) Scope and applicability. (1) This
subpart R establishes policies and pro-
cedures for the accommodation, subor-

§1717.850

dination or release of the Govern-
ment’s lien on borrower assets, includ-
ing approvals of supporting documents
and related loan security documents,
in connection with 100 percent private
sector financing of facilities and other
purposes. Policies and procedures re-
garding lien accommodations for con-
current supplemental financing re-
quired in connection with an RUS in-
sured loan are set forth in subpart S of
this part.

(2) This subpart and subpart S of this
part apply only to debt to be secured
under the mortgage, the issuance of
which is subject to the approval of the
Rural Utilities Service (RUS) by the
terms of the borrower’s mortgage with
respect to the issuance of additional
debt or the refinancing or refunding of
debt. If RUS approval is not required
under such terms of the mortgage
itself, a lien accommodation is not re-
quired. If the loan contract or other
agreement between the borrower and
RUS requires RUS approval with re-
spect to the issuance of debt or making
additions to or extensions of the bor-
rower’s system, such required approv-
als do not by themselves result in the
need for a lien accommodation.

(b) Owverall policy. (1) Consistent with
prudent lending practices, the mainte-
nance of adequate security for RUS’s
loans, and the objectives of the Rural
Electrification Act (RE Act), it is the
policy of RUS to provide effective and
timely assistance to borrowers in ob-
taining financing from other lenders by
sharing RUS’s lien on a borrower’s as-
sets in order to finance electric facili-
ties, equipment and systems, and cer-
tain other types of community infra-
structure. In certain circumstances,
RUS may facilitate the financing of
such assets by subordinating its lien on
specific assets financed by other lend-
ers.

(2) It is also the policy of RUS to pro-
vide effective and timely assistance to
borrowers in promoting rural develop-
ment by subordinating RUS’s lien for
financially sound rural development
investments under the conditions set
forth in §1717.858.

(¢c) Decision factors. In determining
whether to accommodate, subordinate,
or release its lien on property pledged
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