Rural Utilities Service, USDA

(3) Concurrence in the proposed con-
tract is obtained from the National Of-
fice.

§1780.63 Sewage treatment and bulk
water sales contracts.

Owners entering into agreements
with private or public parties to treat
sewage or supply bulk water shall have
written contracts for such service and
all such contracts shall be subject to
the Agency concurrence. Section
1780.62 should be used as a guide to pre-
pare such contracts.

§§1780.64-1780.66 [Reserved]

§1780.67

Owners are encouraged to accomplish
construction through contracts with
qualified contractors. Owners may ac-
complish construction by using their
own personnel and equipment provided
the owners possess the necessary skills,
abilities and resources to perform the
work and provided a licensed engineer
prepares design drawings and specifica-
tions and inspects construction and
furnishes inspection reports as required
by §1780.76. Inspection services may be
provided by individuals as approved by
the State staff engineer. Payments for
construction will be handled under
§1780.76(e).

§1780.68 Owner’s contractual respon-
sibility.

This part does not relieve the owner
of any responsibilities under its con-
tract. The owner is responsible for the
settlement of all contractual and ad-
ministrative issues arising out of pro-
curement entered into in support of a
loan or grant. These include, but are
not limited to: source evaluation, pro-
tests, disputes, and claims. Matters
concerning violation of laws are to be
referred to the applicable local, State,
or Federal authority.

§1780.69 [Reserved]

Performing construction.

§1780.70 Owner’s procurement regula-
tions.

Owner’s procurement requirements
must comply with the following stand-
ards:

(a) Code of conduct. Owners shall
maintain a written code or standards
of conduct which shall govern the per-

§1780.70

formance of their officers, employees
or agents engaged in the award and ad-
ministration of contracts supported by
Agency funds. No employee, officer or
agent of the owner shall participate in
the selection, award, or administration
of a contract supported by Agency
funds if a conflict of interest, real or
apparent, would be involved. Examples
of such conflicts would arise when: the
employee, officer or agent; any mem-
ber of their immediate family; their
partner; or an organization which em-
ploys, or is about to employ, any of the
above; has a financial or other interest
in the firm selected for the award.

(1) The owner’s officers, employees or
agents shall neither solicit nor accept
gratuities, favors or anything of mone-
tary value from contractors, potential
contractors, or parties to subagree-
ments.

(2) To the extent permitted by State
or local law or regulations, the owner’s
standards of conduct shall provide for
penalties, sanctions, or other discipli-
nary actions for violations of such
standards by the owner’s officers, em-
ployees, agents, or by contractors or
their agents.

(b) Mazximum open and free competi-
tion. All procurement transactions, re-
gardless of whether by sealed bids or by
negotiation and without regard to dol-
lar value, shall be conducted in a man-
ner that provides maximum open and
free competition. Procurement proce-
dures shall not restrict or eliminate
competition. Examples of what are
considered to be restrictive of competi-
tion include, but are not limited to:
placing unreasonable requirements on
firms in order for them to qualify to do
business; noncompetitive practices be-
tween firms; organizational conflicts of
interest; and unnecessary experience
and bonding requirements. In speci-
fying materials, the owner and its con-
sultant will consider all materials nor-
mally suitable for the project commen-
surate with sound engineering prac-
tices and project requirements. The
Agency shall consider fully any rec-
ommendation made by the owner con-
cerning the technical design and choice
of materials to be used for a facility. If
the Agency determines that a design or
material, other than those that were
recommended should be considered by
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§1780.71

including them in the procurement
process as an acceptable design or ma-
terial in the water or waste disposal fa-
cility, the Agency shall provide such
owner with a comprehensive justifica-
tion for such a determination. The jus-
tification will be documented in writ-
ing.

(c) Owner’s review. Proposed procure-
ment actions shall be reviewed by the
owner’s officials to avoid the purchase
of unnecessary or duplicate items. Con-
sideration should be given to consolida-
tion or separation of procurement
items to obtain a more economical pur-
chase. Where appropriate, an analysis
shall be made of lease versus purchase
alternatives, and any other appropriate
analysis to determine which approach
would be the most economical. To fos-
ter greater economy and efficiency,
owners are encouraged to enter into
State and local intergovernmental
agreements for procurement or use of
common goods and services.

(d) Solicitation of offers, whether by
competitive sealed bid or competitive
negotiation, shall:

(1) Incorporate a clear and accurate
description of the technical require-
ments for the material, product or
service to be procured. When it is im-
practical or uneconomical to make a
clear and accurate description of the
technical requirements, a ‘‘brand name
or equal” description may be used to
define the performance or other salient
requirements of a procurement. The
specific feature of the name brands
which must be met by the offeror shall
be clearly stated; and

(2) Clearly specify all requirements
which offerors must fulfill and all
other factors to be used in evaluating
bids or proposals.

(e) Affirmative steps should be taken
to assure that small, minority, and
women businesses are utilized when
possible as sources of supplies, equip-
ment, construction and services.

(f) Contract pricing. Cost plus a per-
centage of cost method of contracting
shall not be used.

(g) Unacceptable bidders. The fol-
lowing will not be allowed to bid on, or
negotiate for, a contract or sub-
contract related to the construction of
the project:

7 CFR Ch. XVII (1-1-08 Edition)

(1) An engineer as an individual or
firm who has prepared plans and speci-
fications or who will be responsible for
monitoring the construction;

(2) Any firm or corporation in which
the owner’s engineer is an officer, em-
ployee, or holds or controls a substan-
tial interest;

(3) The governing body’s officers, em-
ployees, or agents;

(4) Any member of the immediate
family or partners in the entities re-
ferred to in paragraphs (g)(1), (g)(2) or
(2)(3) of this section; or

(5) An organization which employs,
or is about to employ, any person in
the entities referred to in paragraphs
@)D, (8)(2), (8)(3) or (g)(4) of this sec-
tion.

(h) Contract award. Contracts shall be
made only with responsible parties pos-
sessing the potential ability to perform
successfully under the terms and condi-
tions of a proposed procurement. Con-
sideration shall include but not be lim-
ited to matters such as integrity,
record of past performance, financial
and technical resources, and accessi-
bility to other necessary resources.
Contracts shall not be made with par-
ties who are suspended or debarred by
any Agency of the United States Gov-
ernment.

§1780.71 [Reserved]

§1780.72 Procurement methods.

Procurement shall be made by one of
the following methods: Small purchase
procedures; competitive sealed bids
(formal advertising); competitive nego-
tiation; or noncompetitive negotiation.
Competitive sealed bids (formal adver-
tising) is the preferred procurement
method for construction contracts.

(a) Small purchase procedures. Small
purchase procedures are those rel-
atively simple and informal procure-
ment methods that are sound and ap-
propriate for a procurement of services,
supplies or other property, costing in
the aggregate not more than $100,000. If
small purchase procedures are used for
a procurement, written price or rate
quotations shall be requested from at
least three qualified sources.

(b) Competitive sealed bids. In competi-
tive sealed bids (formal advertising),
an invitation for sealed bids is publicly
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