§1980.392

the improvement will not be consid-
ered, only contribution to value. Main-
tenance cost and replacement of short-
lived depreciable items are normal ex-
penses associated with home ownership
and are not considered capital im-
provements.

(2) Other considerations. (i) Overpay-
ments of interest assistance. When RHS
has overpaid interest assistance and
the overpaid amounts remain uncol-
lected at the time shared equity is cal-
culated, the overpaid amount will be
added to shared equity.

(i1) Multiple loans. When a borrower
has more than one loan and elects to
pay only some of the loans, shared eq-
uity will not be calculated unless the
remaining loan is not subject to shared
equity. Shared equity will be cal-
culated when the account is paid in full
taking into consideration all of the in-
terest assistance granted on the ac-
count.

(b) Miscellaneous provisions—(1)
Changes in terms. Shared equity will
not be calculated when an account is
reamortized.

(2) Junior liens. Junior liens are not
considered in the shared equity cal-
culation. In the event a junior
lienholder forecloses, the RHS approval
official will calculate shared equity be-
fore providing the lienholder with a
pay-off figure, which is in addition to
any amounts still due the Lender on
the loan in the same manner as para-
graph (a) of this section.

(c) Affordable housing proposals.
Shared equity under an affordable
housing innovation (such as limited eq-
uity or a state or county sponsored
shared equity) will be calculated in ac-
cordance with this subpart unless prior
written approval is obtained from RHS.
Proposals that deviate from this sub-
part must be reviewed and approved in
the National office prior to issuance of
the loan note guarantee.

§1980.392 Mortgage Credit Certificates
(MCCs) and Funded Buydown Ac-
counts.

(a) MCCs. MCCs are authorized under
the Tax Reform Act of 1986 and allow
the borrower to receive a Federal tax
credit for a percentage of their mort-
gage interest payment. They may be
used by RHS guaranteed RH borrowers
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to improve their repayment ability for
the loan. MCCs impact on the bor-
rower’s tax liability. MCCs may be
used with interest assisted loans when
the amount of the tax credit is based
on the amount of interest actually paid
by the borrower. MCCs are subject to
shared equity of a portion of any
“‘gain’ realized on the property when
sold within 10 years after purchase. If
the loan is also an RHS interest as-
sisted loan, RHS shall receive priority
for shared equity repayment. Income
taxes are complex issues; RHS employ-
ees and Lenders are not expected to be
able to identify all issues impacting
the borrower’s taxes. Lenders should
encourage borrowers to consult with a
tax advisor.

(1) When the Lender is participating
in an MCC program the amount of the
tax credit is considered as an addi-
tional resource available for repay-
ment of the loan when the credit is
taken on a monthly basis from with-
holding.

(2) The Lender will submit a copy of
the MCC and a copy of the applicant’s
Form IRS W-4, “Employee’s With-
holding Allowance Certificate,”” along
with the other materials for the loan
guarantee request. The amount of tax
credit is limited to the applicant’s
maximum tax liability.

(i) The MCC must show the rate of
credit allowed.

(ii) The Form IRS W-4 must reflect
that the borrower is taking the tax
credit on a monthly basis.

(iii) The Lender will certify that the
borrower has completed and processed
all of the necessary documents to ob-
tain the tax credit in accordance with
this section.

(b) Funded buydown accounts. A fund-
ed buydown account is a prepaid ar-
rangement between a builder or a seller
and a Lender that is designed to im-
prove applicant’s repayment ability.
Funded buydown accounts are per-
mitted when the Lender obtains prior
RHS concurrence. RHS will consider
buydown accounts when there are com-
pensating factors which indicate the
borrower’s ability to meet the expected
increases in loan payment. The seller,
Lender or other third party must place
funds in an escrow account with
monthly releases scheduled directly to
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the Lender to reduce the borrower’s
monthly payment during the early
years of the loan. The maximum reduc-
tion which may be considered is 2 per-
cent below the note rate, even though
the actual buydown may be for more.
Reductions in buydown assistance may
not result in an increase in the interest
rate paid by the borrower of more than
1 percent per year. The borrower shall
not be required to repay escrowed
buydown funds. Funds must be
escrowed with a state or federally su-
pervised Lender. Funded buydown ac-
counts must be fully funded for the
buydown period. Buydown periods must
be at least 12 months for each 1 percent
of the buydown.

§§1980.393-1980.396 [Reserved]

§1980.397

The Administrator may, in indi-
vidual cases, make an exception to any
requirement or provision of this sub-
part or address any omission of this
subpart which is not inconsistent with
the authorizing statute or other appli-
cable law if the Administrator deter-
mines that application of the require-
ment, or provision, or failure to take
action in the case of an omission would
adversely affect the Government’s fi-
nancial interest. The Administrator
will exercise this authority upon re-
quest of the State Director with the
recommendation of the Assistant Ad-
ministrator for Housing. Requests for
exception must be made in writing ac-
companied by the borrower’s casefile in
cases involving specific borrowers and
supported with documentation to ex-
plain the adverse effect, propose alter-
native courses of action, and to show
how the adverse effect will be elimi-
nated or minimized if the exception is
granted.

Exception authority.

§1980.398 Unauthorized
and other deficiencies.

(a) Unauthorized assistance. Unauthor-
ized assistance includes, but is not lim-
ited to, issuance of a loan note guar-
antee when the borrower was not eligi-
ble for the loan or the borrower was el-
igible but the loan was not made for
authorized purposes. Unauthorized as-
sistance in the form of interest assist-
ance is discussed in §1980.390.

assistance

§1980.398

(b) Initial determination of unauthor-
iced assistance. The reasons for unau-
thorized assistance being received by
the Lender may include:

(1) Submission of false or inaccurate
information by the Lender;

(2) Submission of false or inaccurate
information by the borrower;

(3) Error by RHS personnel; or

(4) Error by the Lender.

(c)-(d) [Reserved]

(e) Categories of unauthoriced assist-
ance—(1) Minor deficiency. A minor defi-
ciency is one that does not change the
eligibility of the borrower, the eligi-
bility of the property, or amount of the
loan. Such incidents will be brought to
the Lender’s attention in writing. Ex-
amples of minor deficiencies include
improperly completed builder certifi-
cations, use of an outdated credit re-
port, or use of an outdated income
verification. Minor deficiencies also in-
clude those significant deficiencies
when the Lender is willing and able to
correct the problem such as obtaining
flood insurance for a dwelling located
in a flood hazard area and assuring the
escrow amount is sufficient.

(2) Significant deficiency. A significant
deficiency is one that creates a signifi-
cant risk of loss to the Government, or
involves acceptance of a borrower or
property not permitted by Agency reg-
ulations. Such cases may result in pro-
bation or withdrawal of the Lender’s
approval for program participation.
Examples of significant deficiencies in-
clude gross miscalculation of income,
acceptance of property that is severely
deficient of the required standards,
missing builder certifications, and con-
struction changes that materially af-
fect value without proper change or-
ders.

(3) Fraud or misrepresentation. A defi-
ciency that involves an action by the
Lender to misrepresent either the fi-
nancial capacity of the borrower or the
condition of the property being fi-
nanced may, in addition to any crimi-
nal and civil penalties, result in a with-
drawal of RHS approval, or debarment.
Examples of this type of deficiency in-
clude falsified Verifications of Employ-
ment, false certifications, reporting a
delinquent loan as being current, and
omitting conditions relating to the
health and safety of a property.
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