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paid from the nonprofit school food 
service account); or 

(B) The contractor must exclude all 
unallowable costs from its billing docu-
ments and certify that only allowable 
costs are submitted for payment and 
records have been established that 
maintain the visibility of unallowable 
costs, including directly associated 
costs in a manner suitable for contract 
cost determination and verification; 

(iii) The contractor’s determination 
of its allowable costs must be made in 
compliance with the applicable Depart-
mental and Program regulations and 
Office of Management and Budget cost 
circulars; 

(iv) The contractor must identify the 
amount of each discount, rebate and 
other applicable credit on bills and in-
voices presented to the school food au-
thority for payment and individually 
identify the amount as a discount, re-
bate, or in the case of other applicable 
credits, the nature of the credit. If ap-
proved by the State agency, the school 
food authority may permit the con-
tractor to report this information on a 
less frequent basis than monthly, but 
no less frequently than annually; 

(v) The contractor must identify the 
method by which it will report dis-
counts, rebates and other applicable 
credits allocable to the contract that 
are not reported prior to conclusion of 
the contract; and 

(vi) The contractor must maintain 
documentation of costs and discounts, 
rebates and other applicable credits, 
and must furnish such documentation 
upon request to the school food author-
ity, the State agency, or the Depart-
ment. 

(2) Prohibited expenditures. No expend-
iture may be made from the nonprofit 
school food service account for any 
cost resulting from a cost reimbursable 
contract that fails to include the re-
quirements of this section, nor may 
any expenditure be made from the non-
profit school food service account that 
permits or results in the contractor re-
ceiving payments in excess of the con-
tractor’s actual, net allowable costs. 

[53 FR 29147, Aug. 2, 1988, as amended at 64 
FR 50741, Sept. 20, 1999; 70 FR 70033, Nov. 21, 
2005; 71 FR 39516, July 13, 2006; 72 FR 61491, 
Oct. 31, 2007] 

§ 210.22 Audits. 

(a) General. Unless otherwise exempt, 
audits at the State and school food au-
thority levels shall be conducted in ac-
cordance with Office of Management 
and Budget Circular A–133 and the De-
partment’s implementing regulations 
at 7 CFR part 3052. For availability of 
the OMB Circular mentioned in this 
paragraph, please refer to 5 CFR 1310.3. 

(b) Audit procedure. These require-
ments call for organization-wide finan-
cial and compliance audits to ascertain 
whether financial operations are con-
ducted properly; financial statements 
are presented fairly; recipients and 
subrecipients comply with the laws and 
regulations that affect the expendi-
tures of Federal funds; recipients and 
subrecipients have established proce-
dures to meet the objectives of feder-
ally assisted programs; and recipients 
and subrecipients are providing accu-
rate and reliable information con-
cerning grant funds. States and school 
food authorities shall use their own 
procedures to arrange for and prescribe 
the scope of independent audits, pro-
vided that such audits comply with the 
requirements set forth in 7 CFR part 
3015. 

[53 FR 29147, Aug. 2, 1988, as amended at 71 
FR 39516, July 13, 2006] 

§ 210.23 Other responsibilities. 

(a) Free and reduced price lunches and 
meal supplements. State agencies and 
school food authorities shall ensure 
that lunches and meal supplements are 
made available free or at a reduced 
price to all children who are deter-
mined by the school food authority to 
be eligible for such benefits. The deter-
mination of a child’s eligibility for free 
or reduced price lunches and meal sup-
plements is to be made in accordance 
with 7 CFR part 245. 

(b) Civil rights. In the operation of the 
Program, no child shall be denied bene-
fits or be otherwise discriminated 
against because of race, color, national 
origin, age, sex, or disability. State 
agencies and school food authorities 
shall comply with the requirements of: 
Title VI of the Civil Rights Act of 1964; 
title IX of the Education Amendments 
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of 1972; section 504 of the Rehabilita-
tion Act of 1973; the Age Discrimina-
tion Act of 1975; Department of Agri-
culture regulations on nondiscrimina-
tion (7 CFR parts 15, 15a, and 15b); and 
FNS Instruction 113–6. 

(c) Retention of records. State agen-
cies and school food authorities may 
retain necessary records in their origi-
nal form or on microfilm. State agency 
records shall be retained for a period of 
3 years after the date of submission of 
the final Financial Status Report for 
the fiscal year. School food authority 
records shall be retained for a period of 
3 years after submission of the final 
Claim for Reimbursement for the fiscal 
year. In either case, if audit findings 
have not been resolved, the records 
shall be retained beyond the 3-year pe-
riod as long as required for the resolu-
tion of the issues raised by the audit. 

(d) Data collection related to school 
food authorities. (1) Each State agency 
must collect data related to school 
food authorities that have an agree-
ment with the State agency to partici-
pate in the program for each of Federal 
fiscal years 2006 through 2009, including 
those school food authorities that par-
ticipated only for part of the fiscal 
year. Such data shall include: 

(i) The name of each school food au-
thority; 

(ii) The city in which each partici-
pating school food authority was 
headquartered and the name of the 
state; 

(iii) The amount of funds provided to 
the participating organization, i.e., the 
amount of federal funds reimbursed to 
each participating school food author-
ity; and 

(iv) The type of participating organi-
zation, e.g., government agency, edu-
cational institution, non-profit organi-
zation/secular, non-profit organization/ 
faith-based, and ‘‘other.’’ 

(2) On or before August 31, 2007, and 
each subsequent year through 2010, 
State agencies must report to FNS 
data as specified in paragraph (d)(1) of 
this section for the prior Federal fiscal 
year. State agencies must submit this 
data in a format designated by FNS. 

[53 FR 29147, Aug. 2, 1988, as amended at 58 
FR 42489, Aug. 10, 1993; 64 FR 50741, Sept. 20, 
1999; 72 FR 24183, May 2, 2007] 

Subpart F—Additional Provisions 

§ 210.24 Withholding payments. 

In accordance with Departmental 
regulations at § 3016.43 and § 3019.62 of 
this title, the State agency shall with-
hold Program payments, in whole or in 
part, to any school food authority 
which has failed to comply with the 
provisions of this part. Program pay-
ments shall be withheld until the 
school food authority takes corrective 
action satisfactory to the State agen-
cy, or gives evidence that such correc-
tive action will be taken, or until the 
State agency terminates the grant in 
accordance with § 210.25 of this part. 
Subsequent to the State agency’s ac-
ceptance of the corrective actions, pay-
ments will be released for any lunches 
served in accordance with the provi-
sions of this part during the period the 
payments were withheld. 

[56 FR 32948, July 17, 1991, as amended at 71 
FR 39516, July 13, 2006; 72 FR 61492, Oct. 31, 
2007] 

§ 210.25 Suspension, termination and 
grant closeout procedures. 

Whenever it is determined that a 
State agency has materially failed to 
comply with the provisions of this 
part, or with FNS guidelines and in-
structions, FNS may suspend or termi-
nate the Program in whole, or in part, 
or take any other action as may be 
available and appropriate. A State 
agency may also terminate the Pro-
gram by mutual agreement with FNS. 
FNS and the State agency shall comply 
with the provisions of 7 CFR part 3016 
concerning grant suspension, termi-
nation and closeout procedures. Fur-
thermore, the State agency shall apply 
these provisions, or the parallel provi-
sions of 7 CFR part 3019, as applicable, 
to suspension or termination of the 
Program in school food authorities. 

[53 FR 29147, Aug. 2, 1988. Redesignated at 56 
FR 32948, July 17, 1991, and amended at 71 FR 
39516, July 13, 2006] 

§ 210.26 Penalties. 

Whoever embezzles, willfully 
misapplies, steals, or obtains by fraud 
any funds, assets, or property provided 
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