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Unguaranteed Portion of the Loan, 
provided that: 

(a) There shall be no supplemental 
guarantee with respect to the 
Unguaranteed Portion required to be 
held by the Agent or sole Lender pursu-
ant to § 2201.27(d) of this part; 

(b) The Loan Documents relating to 
any supplemental guarantee shall be 
acceptable in form and substance to 
the Board; and 

(c) In approving the issuance of a 
Guarantee, the Board may impose any 
conditions with respect to supple-
mental guarantee(s) relating to the 
Loan that it considers appropriate. 

§ 2201.30 Adjustments. 
(a) The Board must approve the ad-

justment of any term or condition of 
the Loan Documents under this Pro-
gram, including the rate of interest, 
time of payment of principal or inter-
est, or Collateral requirements. Adjust-
ments may be approved by the Board 
only if: 

(1) The adjustment is consistent with 
the financial interests of the United 
States; 

(2) Consent has been obtained from 
the parties to the Loan Agreement; 

(3) The adjustment is consistent with 
the underwriting criteria developed for 
the Program; 

(4) The adjustment does not ad-
versely affect the interest of the Fed-
eral Government in the Assets or Col-
lateral of the Borrower; 

(5) The adjustment does not ad-
versely affect the ability of the Bor-
rower to repay the Loan; and 

(6) The National Telecommuni-
cations and Information Administra-
tion of the Department of Commerce 
has been consulted by the Board re-
garding the adjustment. 

(b) A Lender’s decision to forego re-
medial action in the event of a breach 
of financial covenants required under 
the Loan Agreement will not con-
stitute an adjustment under this sec-
tion. 

§ 2201.31 Indemnification. 
(a) The United States may be indem-

nified by any Affiliate of a Borrower 
designated in the Loan Documents for 
any losses that the United States in-
curs as a result of: 

(1) A judgment against the Borrower 
or any of its Affiliates; 

(2) Any breach by the Borrower or 
any of its Affiliates of their obligations 
under the Loan Documents; 

(3) Any violation of the provisions of 
the Act, or the regulations in this part, 
by the Borrower or any of its Affili-
ates; 

(4) Any penalties incurred by the 
Borrower or any of its Affiliates for 
any reason, including violation of a 
performance schedule stipulated in a 
Performance Agreement; and 

(5) Any other circumstances that the 
Board considers appropriate. 

(b) The Board may require more than 
one Affiliate of a Borrower to make the 
indemnifications referred to in para-
graph (a) of this section. 

(c) The indemnifications referred to 
in paragraph (a) of this section shall be 
included in the Loan Documents. 

§ 2201.32 Termination of obligations. 

The Board shall have such rights to 
terminate the Guarantee as are set 
forth in the Act and Loan Documents. 

§ 2201.33 Defaults. 

(a) In determining, following any 
Payment Default or Default, whether 
to accelerate the maturity of any 
amounts outstanding under the Loan 
Documents or otherwise to declare 
such amounts to be immediately due 
and payable, or pursue other remedial 
actions available under the Loan Docu-
ments, the Agent or Lender, as the 
case may be, shall act at all times in 
accordance with the standard of care 
and diligence required under § 2201.26(a) 
of this part. 

(b) Following any Payment Default, 
the Agent or Lender shall promptly no-
tify the Board and be entitled to make 
a Payment Demand. Any Payment De-
mand shall: 

(1) Identify the amount and due date 
of the defaulted payment of principal 
and the outstanding amounts of prin-
cipal and interest under the Loan; 

(2) Describe briefly the cir-
cumstances leading to the Payment 
Default, including, without limitation, 
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the nature of any precipitating De-
fault, whether an acceleration has oc-
curred, and whether a bankruptcy pro-
ceeding has been instituted or threat-
ened; and 

(3) Be accompanied by a copy of each 
of the Loan Documents and all notices 
and other correspondence with the Bor-
rower or other Lender relating to the 
Payment Default and any precipitating 
Default. 

(c) Following any Payment Demand 
being made, the Agent or Lender shall 
furnish to the Board promptly upon re-
quest from the Board and, in any 
event, not later than ninety (90) days 
from the date of such request, each of 
the following: 

(1) A written, detailed and reasonable 
plan for the partial or complete fore-
closure on and liquidation of the Col-
lateral, including, without limitation, 
detailed estimates by the Agent or 
Lender of the time and reasonable 
costs of collection anticipated to be 
necessary in order to carry out such 
plan; and 

(2) A written, detailed and reasonable 
work-out plan, if such a plan is fea-
sible, for the continued operation of 
the Borrower calculated, in the Agent’s 
or Lender’s judgment, to assure the 
best prospect for repayment of prin-
cipal and interest under the Loan with-
out partial or complete foreclosure and 
liquidation of the Collateral, including, 
without limitation, detailed estimates 
of the time and expense required for 
such work-out and an assessment of 
the risks to the Agent or Lender and 
the Board associated therewith relative 
to such risks associated with complete 
foreclosure and liquidation; and, if any 
partial foreclosure and liquidation is a 
part of such proposed work-out plan, a 
detailed estimate of the time and rea-
sonable costs of collection anticipated 
by the Agent or Lender to be required 
to effect such partial liquidation. 

(d) By making a Payment Demand, 
the Agent or Lender shall be conclu-
sively deemed to have certified, with 
full knowledge of the provisions of 18 
U.S.C. 1001 and 31 U.S.C. 3729 including, 
without limitation, the provisions 
thereof for penalties and damages, to 
the Board that it has fully and timely 
complied with all material provisions 
and obligations under the Guarantee 

and the Loan Documents, that the 
amount demanded is past due and owed 
by the Borrower under the Loan Agree-
ment, and that the demand is properly 
made and required to be satisfied by 
the Board under the terms of the Guar-
antee. 

(e) Following receipt of any Payment 
Demand, the Board or, on its behalf, 
any duly authorized representative or 
designee, may conduct an audit and in-
vestigation of compliance with all ma-
terial provisions and obligations under 
the Guarantee. The Agent and/or Lend-
er shall cooperate fully and diligently 
with any such audit and investigation. 

(f) Within a reasonable period of time 
from receipt by the Board of a Pay-
ment Demand, the Board shall approve 
payment of the amount to be paid in 
respect of the unpaid principal amount 
under the Loan to which the Payment 
Demand relates. The Board may with-
hold such payment if any audit or in-
vestigation is pending or if information 
remains to be furnished by the Agent 
or Lender. Further, payment shall not 
be made to the extent it is determined 
by the Board, whether as the result of 
an audit, investigation or otherwise, 
that the Board’s payment obligation 
has terminated. Payment shall be 
made by wire transfer in immediately 
available funds to the bank and ac-
count designated by the Agent or Lend-
er for such purpose. 

(g) The Board may take, or direct to 
be taken any action in liquidating the 
Collateral that the Board determines 
to be necessary or proper, consistent 
with Federal law and regulations. 

(h) Pursuant to the Guarantee, upon 
Payment Demand by the Agent or 
Lender, and whether the Board has ap-
proved any payment under the Guar-
antee or any payment has been made 
under the Guarantee, the Board, 
through the Administrator, shall have 
the right to liquidate, or cause to be 
liquidated, the Collateral. The Board, 
at its sole discretion, shall have the 
right to require that the Agent or 
Lender, solely or with the Adminis-
trator, conduct to completion any liq-
uidation of any of the Collateral. Such 
liquidation shall be conducted by the 
Agent or Lender in accordance with 
the standards of care specified in 
§ 2201.26(a) of this part. 

VerDate Aug<31>2005 12:58 Mar 03, 2008 Jkt 214026 PO 00000 Frm 00066 Fmt 8010 Sfmt 8010 Y:\SGML\214026.XXX 214026eb
en

th
al

l o
n 

P
R

O
D

P
C

74
 w

ith
 C

F
R


