Food and Nutrition Service, USDA

making eligibility determinations for
free or reduced price meals and for free
milk. Such family size income stand-
ards for free and reduced price meals
and for free milk shall be in accordance
with Income Eligibility Guidelines
published by the Department by notice
in the FEDERAL REGISTER.

(b) Each local educational agency
shall establish eligibility criteria for
free and reduced price meals and for
free milk in conformity with the fam-
ily-size income standards prescribed by
the State agency, or FNSRO where ap-
plicable, under paragraph (a) of this
section. Such criteria shall:

(1) For all schools under the jurisdic-
tion of the local educational agency,
specify the uniform family-size income
criteria to be used for determining eli-
gibility for free and reduced price
meals in schools participating in the
National School Lunch or School
Breakfast Programs and in commodity-
only schools, and for determining eligi-
bility for free milk when the School
Food Authority has chosen to serve
free milk in its schools participating in
the Special Milk Program; and

(2) Provide that all children from a
family meeting family-size income cri-
teria and attending any school under
the jurisdiction of the local edu-
cational agency which participates
under the National School Lunch Pro-
gram, School Breakfast Program, Spe-
cial Milk Program, or is a commodity
only school shall be provided the same
benefits. The local educational agen-
cy’s eligibility criteria shall be a part
of the policy statement required under
§245.10 and shall be publicly announced
in accordance with the provisions of
§245.5.

(c) Each School Food Authority shall
serve free and reduced price meals or
free milk in the respective programs to
children eligible under its eligibility
criteria. When a child is not a member
of a family (as defined in §245.2), the
child shall be considered a family of
one. In any school which participates
in more than one of the child nutrition
programs, eligibility shall be applied
uniformly so that eligible children re-
ceive the same benefits in each pro-
gram. If a child transfers from one
school to another school under the ju-
risdiction of the same School Food Au-

§245.4

thority, his eligibility for free or re-
duced price meals or for free milk, if
previously established, shall be trans-
ferred to, and honored by, the receiving
school if it participates in the National
School Lunch Program, School Break-
fast Program, Special Milk Program
and the School Food Authority has
elected to provide free milk, or is a
commodity-only school.

(Sec. 8, Pub. L. 95627, 92 Stat. 3623 (42 U.S.C.
17568); sec. 5, Pub. L. 95-627, 92 Stat. 3619 (42
U.S.C. 1772); 42 U.S.C. 1785, 1766, 1772, 1773(e),
sec. 203, Pub. L. 96-499, 94 Stat. 2599; secs. 807
and 808, Pub. L. 97-35, 95 Stat. 521-535, 42
U.S.C. 1772, 1784, 1760; sec. 803, Pub. L. 97-35,
95 Stat. 521-535 (42 U.S.C. 1758))

[Amdt. 8, 40 FR 57207, Dec. 8, 1975; 40 FR
58281, Dec. 16, 1975, as amended by Amdt. 10,
41 FR 28783, July 13, 1976; Amdt. 13, 44 FR
33049, June 8, 1979; 47 FR 31852, July 23, 1982;
72 FR 63793, Nov. 13, 2007]

§245.4 Exceptions for Puerto Rico and
the Virgin Islands.

Because the State agencies of Puerto
Rico and the Virgin Islands provide
free meals or milk to all children in
schools under their jurisdiction, re-
gardless of the economic need of the
child’s family, they are not required to
make individual eligibility determina-
tions or publicly announce eligibility
criteria. Instead, such State agencies
may use a statistical survey to deter-
mine the number of children eligible
for free or reduced price meals and
milk on which a percentage factor for
the withdrawal of special cash assist-
ance funds will be developed subject to
the following conditions:

(a) State agencies shall conduct a
statistical survey once every three
years in accordance with the standards
provided by FNS;

(b) State agencies shall submit the
survey design to FNS for approval be-
fore proceeding with the survey;

(c) State agencies shall conduct the
survey and develop the factor for with-
drawal between July 1 and December 31
of the first school year of the three-
year period;

(d) State agencies shall submit the
results of the survey and the factor for
fund withdrawal to FNS for approval
before any reimbursement may be re-
ceived under that factor;

(e) State agencies shall keep all ma-
terial relating to the conduct of the
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§245.5

survey and determination of the factor
for fund withdrawal in accordance with
the record retention requirements in
§210.8(e)(14) of this chapter;

(f) Until the results of the triennial
statistical survey are available, the
factor for fund withdrawal will be
based on the most recently established
percentages. The Department shall
make retroactive adjustments to the
States’ Letter of Credit, if appropriate,
for the year of the survey;

(g) If any school in these States wish-
es to charge a student for meals, the
State agency, School Food Authority
and school shall comply with all the
applicable provisions of this part and
parts 210, 215 and 220 of this chapter.

(Sec. 9, Pub. L. 95-166, 91 Stat 1336 (42 U.S.C.
1759a); secs. 807 and 808, Pub. L. 97-35, 95 Stat.
521-535, 42 U.S.C. 1772, 1784, 1760; 44 U.S.C.
3506)

[Amdt. 18, 45 FR 52771, Aug. 8, 1980, as
amended at 46 FR 51366, Oct. 20, 1981; 47 FR
746, Jan. 7, 1982]

§245.5 Public announcement of the eli-
gibility criteria.

(a) After the State agency, or FNSRO
where applicable, notifies the local
educational agency (as defined in
§245.2) that its criteria for determining
the eligibility of children for free and
reduced price meals and for free milk
have been approved, the local edu-
cational agency (as defined in §245.2)
shall publicly announce such criteria:
Provided however, that no such public
announcement shall be required for
boarding schools, residential child care
institutions (see §210.2 of this chapter,
definition of Schools), or a school which
includes food service fees in its tuition,
where all attending children are pro-
vided the same meals or milk. Such an-
nouncements shall be made at the be-
ginning of each school year or, if notice
of approval is given thereafter, within
10 days after the notice is received. The
public announcement of such criteria,
as a minimum, shall include the fol-
lowing:

(1) Except as provided in §245.6(b), a
letter or notice and application distrib-
uted on or about the beginning of each
school year, to the parents of all chil-
dren in attendance at school. The let-
ter or notice shall contain the fol-
lowing information:
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(i) In schools participating in a meal
service program, the eligibility criteria
for reduced price benefits with an expla-
nation that households with incomes
less than or equal to the reduced price
criteria would be eligible for either free
or reduced price meals, or in schools
participating in the free milk option,
the eligibility criteria for free milk
benefits;

(ii) How a household may make appli-
cation for free or reduced price meals
or for free milk for its children;

(iii) An explanation that an applica-
tion for free or reduced price benefits
cannot be approved unless it contains
complete information as described in
paragraph (1)(i) of the definition of
Documentation in §245.2;

(iv) An explanation that households
with children who are members of cur-
rently certified food stamp, FDPIR or
TANF households may submit applica-
tions for these children with the abbre-
viated information described in para-
graph (2)(ii) of the definition of Docu-
mentation in §245.2;

(v) An explanation that the informa-
tion on the application may be verified
at any time during the school year;

(vi) How a household may apply for
benefits at any time during the school
year as circumstances change;

(vil) A statement to the effect that
children having parents or guardians
who become unemployed are eligible
for free or reduced price meals or for
free milk during the period of unem-
ployment, Provided, that the loss of in-
come causes the household income dur-
ing the period of unemployment to be
within the eligibility criteria;

(viii) A statement to the effect that
in certain cases foster children are eli-
gible for free or reduced price meals or
free milk regardless of the income of
the household with whom they reside
and that households wishing to apply
for such benefits for foster children
should contact the local educational
agency;

(ix) The statement: ‘‘In the operation
of child feeding programs, no child will
be discriminated against because of
race, sex, color, national origin, age or
disability;” and

(x) How a household may appeal the
decision of the local educational agen-
cy with respect to the application
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