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be allowable as State or local-level ad-
ministrative costs.

(1) Cash. An allowable cash contribu-
tion is any cash outlay of the State
agency for a specifically identifiable
allowable State- or local-level adminis-
trative cost, including the outlay of
money contributed to the State agency
by other public agencies and institu-
tions, and private organizations and in-
dividuals. Examples of cash contribu-
tions include, but are not limited to,
expenditures for office supplies, stor-
age space, transportation, loading fa-
cilities and equipment, employees’ sal-
aries, and other goods and services spe-
cifically identifiable as State- or local-
level administrative costs for which
there has been a cash outlay by the
State agency.

(2) In-kind. (i) Allowable in-kind con-
tributions are any contributions, which
are non-cash outlays, of real property
and non-expendable personal property
and the value of goods and services spe-
cifically identifiable with allowable
State administrative costs or, when
contributed by the State agency to an
eligible recipient agency, allowable
local-level administrative costs. Exam-
ples of in-kind contributions include,
but are not limited to, the donation of
office supplies, storage space, vehicles
to transport the commodities, loading
facilities and equipment such as pallets
and forklifts, and other non-cash goods
or services specifically identifiable
with allowable State-level administra-
tive costs or, when contributed by the
State agency to an eligible recipient
agency, allowable local-level adminis-
trative costs. In-kind contributions
shall be valued in accordance with part
3016 or 3019, as applicable.

(ii) In order for a third-party in-kind
contribution to qualify as a State-level
administrative cost for purposes of
meeting the match, all of the following
criteria shall be met:

(A) In its administration of food as-
sistance programs, the State has per-
formed this type of function over a sus-
tained period of time in the past;

(B) The function was not previously
performed by the State on behalf of eli-
gible recipient agencies; and

(C) The State would normally per-
form the function as part of its respon-
sibility in administering TEFAP or re-
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lated food assistance programs if it
were not provided as an in-kind con-
tribution.

(d) Assessment fees. States shall not
assess any fees for the distribution of
donated foods to eligible recipient
agencies.

(e) Reporting requirements. State agen-
cies shall identify their matching con-
tribution on the FNS-667, Report of
TEFAP Administrative Costs, in ac-
cordance with §251.10(d).

(f) Failure to match. If, during the
course of the fiscal year, the quarterly
FNS-667 indicates that the State is or
will be unable to meet the matching re-
quirements in whole or in part, the De-
partment shall suspend or disallow the
unmatched portion of Federal funds
subject to the provisions of paragraph
(a) of this section. If, upon submission
of the final FNS-667 for the fiscal year,
the Department determines that the
State has not met the requirements of
paragraph (a) of this section in whole
or in part, the unmatched portion of
Federal funds subject to the require-
ments of paragraph (a) of this section
shall be subject to disallowance by
FNS.

[62 FR 17934, May 13, 1987, as amended at 59
FR 16975, Apr. 11, 1994; 64 FR 72906, Dec. 29,
1999]

§251.10 Miscellaneous provisions.

(a) Records—(1) Commodities. State
agencies, subdistributing agencies (as
defined in §250.3 of this chapter), and
eligible recipient agencies must main-
tain records to document the receipt,
disposal, and inventory of commodities
received under this part that they, in
turn, distribute to eligible recipient
agencies. Such records must be main-
tained in accordance with the require-
ments set forth in §250.16 of this chap-
ter. Eligible recipient agencies must
sign a receipt for program commodities
which they receive under this part for
distribution to households or for use in
preparing meals, and records of all
such receipts must be maintained.

(2) Administrative funds. In addition to
maintaining financial records in ac-
cordance with 7 CFR part 3016, State
agencies must maintain records to doc-
ument the amount of funds received
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under this part and paid to eligible re-
cipient agencies for allowable adminis-
trative costs incurred by such eligible
recipient agencies. State agencies must
also ensure that eligible recipient
agencies maintain such records.

(3) Household information. Each dis-
tribution site must collect and main-
tain on record for each household re-
ceiving TEFAP commodities for home
consumption, the name of the house-
hold member receiving commodities,
the address of the household (to the ex-
tent practicable), the number of per-
sons in the household, and the basis for
determining that the household is eli-
gible to receive commodities for home
consumption.

(4) Record retention. All records re-
quired by this section must be retained
for a period of 3 years from the close of
the Federal Fiscal Year to which they
pertain, or longer if related to an audit
or investigation in progress. State
agencies may take physical possession
of such records on behalf of their eligi-
ble recipient agencies. However, such
records must be reasonably accessible
at all times for use during management
evaluation reviews, audits or investiga-
tions.

(b) Commodities not income. In accord-
ance with section 206 of Pub. L. 98-8, as
amended, and notwithstanding any
other provision of law, commodities
distributed for home consumption and
meals prepared from commodities dis-
tributed under this part shall not be
considered income or resources for any
purposes under any Federal, State, or
local law.

(c) Nondiscrimination. There shall be
no discrimination in the distribution of
foods for home consumption or avail-
ability of meals prepared from com-
modities donated under this part be-
cause of race, color, national origin,
sex, age, or handicap.

(d) Reports—(1) Submission of Form
FNS-667. Designated State agencies
must identify funds obligated and dis-
bursed to cover the costs associated
with the program at the State and
local level. State and local costs must
be identified separately. The data must
be identified on Form FNS-667, Report
of Administrative Costs (TEFAP) and
submitted to the appropriate FNS Re-
gional Office on a quarterly basis. The
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quarterly report must be submitted no
later than 30 calendar days after the
end of the quarter to which it pertains.
The final report must be submitted no
later than 90 calendar days after the
end of the fiscal year to which it per-
tains.

(2) Reports of excessive inventory. Each
State agency must complete and sub-
mit to the FNS Regional Office reports
to ensure that excessive inventories of
donated foods are not maintained, in
accordance with the requirements of
§250.17(a) of this chapter.

(e) State monitoring system. (1) Each
State agency must monitor the oper-
ation of the program to ensure that it
is being administered in accordance
with Federal and State requirements.
State agencies may not delegate this
responsibility.

(2) Unless specific exceptions are ap-
proved in writing by FNS, the State
agency monitoring system must in-
clude:

(i) An annual review of at least 25
percent of all eligible recipient agen-
cies which have signed an agreement
with the State agency pursuant to
§251.2(c), provided that each such agen-
cy must be reviewed no less frequently
than once every four years; and

(ii) An annual review of one-tenth or
20, whichever is fewer, of all eligible re-
cipient agencies which receive TEFAP
commodities and/or administrative
funds pursuant to an agreement with
another eligible recipient agency. Re-
views must be conducted, to the max-
imum extent feasible, simultaneously
with actual distribution of commod-
ities and/or meal service, and eligi-
bility determinations, if applicable.
State agencies must develop a system
for selecting eligible recipient agencies
for review that ensures deficiencies in
program administration are detected
and resolved in an effective and effi-
cient manner.

(3) Each review must encompass, as
applicable, eligibility determinations,
food ordering procedures, storage and
warehousing practices, inventory con-
trols, approval of distribution sites, re-
porting and recordkeeping require-
ments, and civil rights.

(4) Upon concurrence by FNS, re-
views of eligible recipient agencies
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which have been conducted by FNS Re-
gional Office personnel may be incor-
porated into the minimum coverage re-
quired by paragraph (e)(2) of this sec-
tion.

(6) If deficiencies are disclosed
through the review of an eligible re-
cipient agency, the State agency must
submit a report of the review findings
to the eligible recipient agency and en-
sure that corrective action is taken to
eliminate the deficiencies identified.

(f) Limitation on wunrelated activities.
(1) Activities unrelated to the distribu-
tion of TEFAP foods or meal service
may be conducted at distribution sites
as long as:

(i) The person(s) conducting the ac-
tivity makes clear that the activity is
not part of TEFAP and is not endorsed
by the Department (impermissible ac-
tivities include information not related
to TEFAP placed in or printed on bags,
boxes, or other containers in which
commodities are distributed). Recipes
or information about commodities,
dates of future distributions, hours of
operations, or other Federal, State, or
local government programs or services
for the needy may be distributed with-
out a clarification that the informa-
tion is not endorsed by the Depart-
ment;

(ii) The person(s) conducting the ac-
tivity makes clear that cooperation is
not a condition of the receipt of
TEFAP commodities for home con-
sumption or prepared meals containing
TEFAP commodities (cooperation in-
cludes contributing money, signing pe-
titions, or conversing with the per-
son(s)); and

(iii) The activity is not conducted in
a manner that disrupts the distribution
of TEFAP commodities or meal serv-
ice.

(2) Eligible recipient agencies and
distribution sites shall ensure that ac-
tivities unrelated to the distribution of
TEFAP foods or meal service are con-
ducted in a manner consistent with
paragraph (f)(1) of this section.

(3) Termination for violation. Except as
provided in paragraph (f)(4) of this sec-
tion, State agencies shall immediately
terminate from further participation in
TEFAP operations any eligible recipi-
ent agency that distributes or permits
distribution of materials in a manner
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inconsistent with the provisions of
paragraph (f)(1) of this section.

(4) Termination exception. The State
agency may withhold termination of
an eligible recipient agency’s or dis-
tribution site’s TEFAP participation if
the State agency cannot find another
eligible recipient agency to operate the
distribution in the area served by the
violating organization. In such -cir-
cumstances, the State agency shall
monitor the violating organization to
ensure that no further violations
occur.

(g) Use of volunteer workers and mon-
USDA commodities. In the operation of
the Emergency Food Assistance Pro-
gram, State agencies and eligible re-
cipient agencies shall, to the maximum
extent practicable, use volunteer work-
ers and foods which have been donated
by charitable and other types of orga-
nizations.

(h) Maintenance of effort. The State
may not reduce the expenditure of its
own funds to provide commodities or
services to organizations receiving
funds or services under the Emergency
Food Assistance Act of 1983 below the
level of such expenditure existing in
the fiscal year when the State first
began administering TEFAP, or Fiscal
Year 1988, which is the fiscal year in
which the maintenance-of-effort re-
quirement became effective, whichever
is later.

(1) Data collection related to eligible re-
cipient agencies. (1) Each State agency
must collect data related to eligible re-
cipient agencies that have an agree-
ment with the State agency to partici-
pate in the program for each of Federal
fiscal years 2006 through 2009, including
those eligible recipient agencies that
participated only for part of the fiscal
year. Such data shall include:

(i) The name of each eligible recipi-
ent agency;

(ii) The city in which each partici-
pating eligible recipient agency was
headquartered and the name of the
state;

(iii) The amount of funds provided to
the participating organization, i.e., the
sum of the amount of federal adminis-
trative funds plus the value of the com-
modities purchased under Section 214
of the Emergency Food Assistance Act
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of 1983 provided to each participating
eligible recipient agency; and

(iv) The type of participating organi-
zation, e.g., government agency, edu-
cational institution, non-profit organi-
zation/secular, non-profit organization/
faith-based, and ‘“‘other.”

(2) On or before August 31, 2007, and
each subsequent year through 2010,
State agencies must report to FNS
data as specified in paragraph (i)(1) of
this section for the prior Federal fiscal
year. State agencies must submit this
data in a format designated by FNS.

(Approved by the Office of Management and
Budget under control number 0584-0313)

[61 FR 12823, Apr. 16, 1986. Redesignated and
amended at 51 FR 17934, May 13, 1987; 53 FR
15357, Apr. 29, 1988; 59 FR 16975, Apr. 11, 1994;
62 FR 53731, Oct. 16, 1997; 64 FR 72907, Dec. 29,
1999; 72 FR 24184, May 2, 2007]
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§252.1 Purpose and scope.

(a) Purpose. This part provides a pro-
gram whereby the Food and Nutrition
Service (FNS) and private processors of
food may enter into agreements under
which the processor will process and
distribute designated donated food to
eligible recipient agencies. The intent
of the program is to encourage private
industry, acting in cooperation with
the States and FNS, to develop new
markets in which donated food may be
utilized. It is expected that the proc-
essors will use their marketing abili-
ties to encourage eligible recipient
agencies to participate in the program.
Additionally, recipient agencies will
benefit by being able to purchase proc-

7 CFR Ch. 1l (1-1-08 Edition)

essed end products at a substantially
reduced price.

(b) Scope. The terms and conditions
set forth in this part are those under
which processors may enter into agree-
ments with FNS for the processing of
commodities designated by the Sec-
retary of Agriculture and the minimum
requirements which NCP processors
must meet. Also prescribed are distrib-
uting agency and recipient agency re-
sponsibilities.

(c) Eligible recipient agencies. Recipi-
ent agencies shall be eligible to partici-
pate in the NCP Program to the extent
of their eligibility to receive the food
involved in the NCP Program, pursuant
to §250.8 and part 251.

§252.2 Definitions.

The terms used in this part that are
defined in §§250.3 and 251.3 shall have
the meanings ascribed to them therein,
except as set forth in this section.

Agreement value of the donated com-
modity means the price assigned by the
Department to a donated food which
reflects the Department’s current ac-
quisition price, transportation and, if
applicable, processing costs related to
the food.

Distributing agencies means State,
Federal or private agencies which enter
into agreements with the Department
for the distribution of donated food to
eligible recipient agencies and recipi-
ents; and FNS when it accepts title to
commodities from the Commodity
Credit Corporation (CCC) for distribu-
tion to eligible recipient agencies
under the National Commodity Proc-
essing Program. A recipient agency
may also be a distributing agency.

Donated food wvalue return system
means a system used by a processor or
distributor to reduce the price of the
end product by the agreement value of
the donated commodity.

NCP Program means a program under
which FNS and private processors of
food may enter into agreements under
which the processor will process and
distribute designated donated food to
eligible recipient agencies.

Recipient agency means disaster orga-
nizations, charitable institutions, non-
profit summer camps for children,
school food service authorities,
schools, service institutions, welfare
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