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with any Federal agency with respect
to work performed under the contract.

Relative price. The price of a product
as compared to the price of other prod-
ucts on the market that have similar
performance characteristics.

Residues. That which remains after a
part is taken, separated, removed, or
designated; a remnant; a remainder;
and, for this purpose, is from agricul-
tural materials, biological products, or
forestry materials.

Secretary. The Secretary of the
United States Department of Agri-
culture.

Small and emerging private business en-
terprise. Any private business which
will employ 50 or fewer new employees
and has less than $1 million in pro-
jected annual gross revenues.

Sustainably managed forests. Refers to
the practice of a land stewardship ethic
that integrates the reforestation, man-
agement, growing, nurturing, and har-
vesting of trees for useful products
while conserving soil and improving air
and water quality, wildlife, fish habi-
tat, and aesthetics.

[70 FR 1809, Jan. 11, 2005, as amended at 71
FR 13704, Mar. 16, 2006; 71 FR 42575, July 27,
2006]

§2902.3 Applicability to Federal pro-
curements.

(a) Applicability to procurement ac-
tions. The guidelines in this part apply
to all procurement actions by pro-
curing agencies involving items des-
ignated by USDA in this part, where
the procuring agency purchases $10,000
or more worth of one of these items
during the course of a fiscal year, or
where the quantity of such items or of
functionally equivalent items pur-
chased during the preceding fiscal year
was $10,000 or more. The $10,000 thresh-
old applies to Federal agencies as a
whole rather than to agency subgroups
such as regional offices or subagencies
of a larger Federal department or agen-
cy.

(b) Exception for procurements subject
to EPA regulations under the Solid Waste
Disposal Act. For any procurement by
any procuring agency that is subject to
regulations of the Administrator of the
Environmental Protection Agency
under section 6002 of the Solid Waste
Disposal Act as amended by the Re-

90

7 CFR Ch. XXIX (1-1-08 Edition)

source Conservation Act of 1976 (40
CFR part 247), these guidelines do not
apply to the extent that the require-
ments of this part are inconsistent
with such regulations.

(c) Procuring items composed of highest
percentage of biobased products. FSRIA
section 9002(c)(1) requires procuring
agencies to procure designated items
composed of the highest percentage of
biobased products practicable or such
items that comply with the regulations
issued under section 103 of Public Law
100-556 (42 U.S.C. 6914b-1), consistent
with maintaining a satisfactory level
of competition, considering these
guidelines. Procuring agencies may de-
cide not to procure such items if they
are not reasonably priced or readily
available or do not meet specified or
reasonable performance standards.

(d) This guideline does not apply to
purchases of designated items that are
unrelated to or incidental to Federal
funding; i.e., not the direct result of a
contract or agreement with persons
supplying items to a procuring agency
or providing support services that in-
clude the supply or use of items.

[71 FR 42575, July 27, 2006]

§2902.4 Procurement programs.

(a) Integration into the Federal pro-
curement framework. The Office of Fed-
eral Procurement Policy, in coopera-
tion with USDA, has the responsibility
to coordinate this policy’s implementa-
tion in the Federal procurement regu-
lations. These guidelines are not in-
tended to address full implementation
of these requirements into the Federal
procurement framework. This will be
accomplished through revisions to the
Federal Acquisition Regulation.

(b) Federal agency preferred procure-
ment programs. (1) On or before January
11, 2006, each Federal agency shall de-
velop a procurement program which
will assure that items composed of
biobased products will be purchased to
the maximum extent practicable and
which is consistent with applicable
provisions of Federal procurement
laws. Each procurement program shall
contain:

(i) A preference program for pur-
chasing designated items,

(ii) A promotion program to promote
the preference program; and
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(iii) Provisions for the annual review
and monitoring of the effectiveness of
the procurement program.

(2) In developing the preference pro-
gram, Federal agencies shall adopt one
of the following options, or a substan-
tially equivalent alternative, as part of
the procurement program:

(i) A policy of awarding contracts to
the vendor offering a designated item
composed of the highest percentage of
biobased product practicable except
when such items:

(A) Are not available within a rea-
sonable time;

(B) Fail to meet performance stand-
ards set forth in the applicable speci-
fications, or the reasonable perform-
ance standards of the Federal agency;
or

(C) Are available only at an unrea-
sonable price.

(ii) A policy of setting minimum
biobased products content specifica-
tions in such a way as to assure that
the biobased products content required
is consistent with section 9002 of
FSRIA and the requirements of the
guidelines in this part except when
such items:

(A) Are not available within a rea-
sonable time;

(B) Fail to meet performance stand-
ards for the use to which they will be
put, or the reasonable performance
standards of the Federal agency; or

(C) Are available only at an unrea-
sonable price.

(3) In implementing the preference
program, Federal agencies shall treat
as eligible for the preference biobased
products from ‘‘designated countries,”
as that term is defined in section 25.003
of the Federal Acquisition Regulation,
provided that those products otherwise
meet all requirements for participation
in the preference program.

(c) Procurement specifications. After
the publication date of each designated
item, Federal agencies that have the
responsibility for drafting or reviewing
specifications for items procured by
Federal agencies shall ensure within a
specified time frame that their speci-
fications require the use of designated
items composed of biobased products,
consistent with the guidelines in this
part. USDA will specify the allowable
time frame in each designation rule.
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The biobased content of a designated
item may vary considerably from prod-
uct to product based on the mix of in-
gredients used in its manufacture. In
procuring designated items, the per-
centage of biobased product content
should be maximized, consistent with
achieving the desired performance for
the product.

[70 FR 1809, Jan. 11, 2005, as amended at 71
FR 42575, July 27, 2006]

§2902.5 Item designation.

(a) Procedure. Designated items are
listed in subpart B. In designating
items, USDA will designate items com-
posed of generic groupings of specific
products and will identify the min-
imum biobased content for each listed
item. As items are designated for pro-
curement preference, they will be
added to subpart B. Items are generic
groupings of specific products. Prod-
ucts are specific products offered for
sale by a manufacturer or vendor. Al-
though manufacturers and vendors
may submit recommendations to
USDA for future item designations at
any time, USDA does not have a formal
process for such submissions or for re-
sponding to such submissions.

(b) Considerations. In designating
items, USDA will consider the avail-
ability of such items and the economic
and technological feasibility of using
such items, including life cycle costs.
USDA will gather information on indi-
vidual products within an item and ex-
trapolate that product information to
the item level for consideration in des-
ignating items. In considering these
factors, USDA will use life cycle cost
information only from tests using the
BEES analytical method.

(c) Exclusions. (1) Motor vehicle fuels
and electricity are excluded by statute
from this program.

(2) USDA additionally will not des-
ignate items for preferred procurement
that are determined to have mature
markets. USDA will determine mature
market status by whether the item had
significant national market penetra-
tion in 1972.

§2902.6 Providing product informa-

tion to Federal agencies.

(a) Informational Web site. An infor-
mational USDA Web site implementing



