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reviewing instructions, searching exist-
ing data sources, gathering and main-
taining the data needed, and com-
pleting and reviewing the collection of
information. A person is not required
to respond to a collection of informa-
tion unless it displays a currently valid
OMB control number.

Subpart C—Borrower Manage-
ment and Operations Respon-
sibilities

§3560.101 General.

This subpart sets forth borrower obli-
gations regarding management and op-
erations of multi-family housing
(MFH) projects financed by the Agen-
cy. As noted in §3560.6, the borrower re-
quirements listed in this subpart must
be complied with by the borrower. The
borrower may designate in writing a
person to act as the borrower’s author-
ized agent.

§3560.102
ment.

(a) General. Borrowers hold final re-
sponsibility for housing project man-
agement and must ensure that oper-
ations comply with the terms of all
loan or grant documents, Agency re-
quirements and applicable local, state
and Federal laws and ordinances.
Project operations shall be conducted
to meet the actual needs and necessary
expenses of the property or for any
other purpose authorized under Agency
regulations. Any party not meeting
these responsibilities may be subject to
penalties. It is expected that only typ-
ical and reasonable expenses be in-
curred for the services rendered. Con-
sequently, methods to inflate, dupli-
cate, obscure, or failure to disclose the
true nature and cost of work performed
for the services rendered will cause the
Agency to deny budget requests for the
services or issue a demand for recovery
and reimbursement for unauthorized
actions.

(b) Management plan. Borrowers must
develop and maintain a management
plan for each housing project covered
by their loan or grant. The manage-
ment plan must establish the systems
and procedures necessary to ensure
that housing project operations comply
with Agency requirements.

Housing project manage-
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(1) At a minimum, management plans
must address the following items:

(i) Maintenance systems, including
procedures for routine maintenance,
capital item repair and replacement,
and effective energy conservation prac-
tices;

(if) Personnel policies, job descrip-
tions, staffing plans, training proce-
dures for on-site staff. The Borrower
will include specific duties and respon-
sibilities of each property manager,
site manager and caretaker;

(iii) Front-line management func-
tions to be performed by off-site staff;

(iv) Plans and procedures for pro-
viding supplemental services including
laundry, vending, and security;

(v) Plans for accounting, record keep-
ing and meeting Agency reporting re-
quirements;

(vi) Procurement procedures;

(vii) Rent and occupancy charge col-
lection procedures, and procedures for
requesting and implementing changes
in rents, utility allowances, or occu-
pancy charges;

(viii) Plans and procedures for mar-
keting rental units and maintaining
compliance with the Affirmative Fair
Housing Marketing Plan in accordance
with §3560.104;

(ix) Unit leases and leasing policies
and procedures, including procedures
for maintaining and purging waiting
lists, determining applicant eligibility,
certifying and recertifying income,
tenant selection, and occupancy poli-
cies such as security deposit amounts,
occupancy rules, termination of leases
or occupancy agreements and eviction;

(x) Plans for allowing tenant partici-
pation in property operations and for
fostering tenant relationships with
management;

(xi) Procedures for applicant and ten-
ant appeals; and

(xii) Describe how management will
make known to tenants and applicants
that management will provide reason-
able accommodations under the Fair
Housing Act, section 504 of the Reha-
bilitation Act of 1973, and regulations
implemented thereunder at the bor-
rower’s expense unless to do so would
cause an undue financial or adminis-
trative burden, how such requests are
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to be made, and who within manage-
ment will have the authority to ap-
prove or disapprove a request for an ac-
commodation.

(2) Loan or grant applicants must
submit a management plan before the
Agency will give final approval to the
loan or grant application. The plan
must address the required items identi-
fied in paragraph (b)(1) of this section
in sufficient detail to enable the Agen-
cy to monitor housing project perform-
ance.

(c) Management plan effective period. A
management plan remains in effect as
long as it accurately reflects housing
project operations and the housing
project is in compliance with the Agen-
cy requirements.

(1) Borrowers must submit an up-
dated management plan to the Agency
if operations change or are no longer
consistent with the management plan
on file with the Agency.

(2) When there are no changes in op-
erations, borrowers must submit a cer-
tification to the Agency every 3 years
stating that operations are consistent
with the management plan and the
plan is adequate to assure compliance
with the loan and grant documents and
Agency requirements or applicable
local, state and Federal laws.

(3) If the Agency determines that op-
erations are in compliance with Agen-
cy requirements, loan or grant agree-
ments, or applicable local, state, and
Federal laws, but are not consistent
with the management plan, the Agency
will require the borrower to:

(i) Revise the management plan to
accurately reflect housing operations;

(ii) Take actions to ensure the man-
agement plan is followed; or

(iii) Advise the Agency in writing of
the action taken.

(4) When a housing project is being
transferred from one borrower to an-
other, the transferee must submit a
management plan that addresses the
required items identified in paragraph
(b)(1) of this section in sufficient detail
to enable the Agency to give final ap-
proval of the transfer.

(d) Housing projects with compliance
violations. Upon receiving notice of
compliance violations in accordance
with §3560.354, borrowers must submit
to the Agency:
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(1) Revisions to the management plan
establishing the changes in housing op-
erations that will be made to restore
compliance;

(2) If the borrower determines the
compliance violations were due to a
failure to follow the management plan,
the borrower must certify to the Agen-
cy that the management plan is ade-
quate to assure compliance with the
applicable requirements of this part
and submit a written description of the
actions they will take to ensure the
management plan is followed; or

(3) If the Agency discovers continued
discrepancies between a management
plan and housing project operations or
compliance violations, the Agency may
require the borrower to install a dif-
ferent management agent acceptable
to the Agency as described in para-
graph (e) of this section.

(e) Acceptable management agents. Bor-
rowers must obtain Agency approval of
the agent proposed to manage a hous-
ing project prior to entering into any
formal agreement with the agent and
prior to allowing the agent to assume
responsibility for housing project oper-
ations. Borrowers that plan to self-
manage a housing project also must re-
ceive Agency approval before assuming
responsibility for housing operations.

(1) Borrowers must submit a written
request for Agency approval of the pro-
posed management agent at least 45
days prior to the date the agent is to
assume responsibility for operations.
This request must include a profile of
the proposed management agent that
provides sufficient information to
allow the Agency to evaluate whether
the agent is acceptable.

(2) The Agency will deny approval of
any proposed management agent that
cannot provide evidence of at least two
years of experience and satisfactory
performance in directing and over-
seeing the management of similar fed-
erally-assisted MFH.

(3) The Agency may issue approval of
a management agent that does not
meet the requirements of §3560.102(e)(2)
if the management agent can provide
evidence that indicates the ability to
successfully manage a MFH project in
accordance with Agency requirements.
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(4) If a borrower enters into an agree-
ment with a management agent or be-
gins to self-manage prior to receiving
Agency approval, the Agency will place
the borrower in non-monetary default
status and will require the borrower to
immediately terminate the contract
with the management agent.

(f) Self-management. Borrowers may
self-manage a housing project but must
receive Agency approval before assum-
ing responsibility for housing oper-
ations. Borrowers that plan to self-
manage must meet all requirements of
§3560.102, except for paragraph (h) of
this section.

(g) ldentity-of-interest disclosure. Bor-
rowers and management agents must
disclose to the Agency all identity-of-
interest relationships which they have
with firms and must receive Agency
approval to use such firms prior to en-
tering into any contractual relation-
ships with such entities that involve
Agency funds.

(1) This disclosure must include any
identity-of-interest relationships be-
tween:

(i) The borrower and the manage-
ment agent;

(ii) The borrower or management
agent and the providers of supplies and
services to the housing project; and

(iii) The borrower or the manage-
ment agent and employees of any of
the above.

(2) Failure to disclose such relation-
ships may subject the borrower, the
management agent, and the other
firms or employees found to have an
identity of interest relationship to sus-
pension, debarment, or other remedies
available to the Agency.

(3) After disclosure of an identity-of-
interest relationship:

(i) The borrower, management agent,
and supplier of goods and services must
provide documentation proving that
use of identity-of-interest firms is in
the best interest of the housing
project;

(ii) Any supplier of goods and serv-
ices must certify in writing to the
Agency that the individual or organiza-
tion has a viable, on-going trade or
business qualified and licensed, if ap-
propriate, to do the work for which a
contract is being proposed;
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(iii) The borrower, management
agent, and supplier of goods and serv-
ices must agree, in writing, that all
records related to the housing project
will be made available to the Agency,
Office of the Inspector General (OIG),
General Accountability Office (GAO),
or a representative of the Agency, upon
request; and

(iv) The Agency will deny the use of
an identity-of-interest firm when the
Agency determines such use is not in
the best interest of the Federal Gov-
ernment or the tenants.

(h) Management agreement. Borrowers
contracting with a management agent
must execute a management agree-
ment that establishes:

(1) The management agent’s responsi-
bility to comply with Agency require-
ments and local, state, and Federal
laws;

(2) That the management fee is pay-
able out of the housing project’s gen-
eral operating account consistent with
the requirements of paragraph (i) of
this section; and

(3) The Agency’s authority to termi-
nate the agreement for failure to oper-
ate the housing project in accordance
with Agency requirements or local,
state, or Federal laws.

(i) Management fees. Management fees
will be an allowable expense to be paid
from the housing project’s general op-
erating account only if the fee is ap-
proved by the Agency as a reasonable
cost to the housing project and docu-
mented on the management certifi-
cation. Management fees must be de-
veloped in accordance with the fol-
lowing:

(1) The management fee may com-
pensate the management entity only
for the specifically identified bundle of
services to be provided to the housing
project. Costs and services to be paid as
part of the bundle of services include:

(i) Supervision by the management
agent and its staff (time, knowledge,
and expertise) of overall operations and
capital improvements of the site.

(if) Hiring, supervision, and termi-
nation of on-site staff.

(iii) General maintenance of project
books and records (general ledger, ac-
counts payable and receivable, payroll,
etc.). Preparation and distribution of
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payroll for all on-site employees, in-
cluding the costs of preparing and sub-
mitting all appropriate tax reports and
deposits, unemployment and workers’
compensation reports, and other IRS-
or state-required reports.

(iv) Training provided to on-site staff
at the project site.

(v) Preparation and submission of
proposed annual budgets and negotia-
tion of approval with the Agency, other
governmental agencies and the bor-
rowers.

(vi) Preparation and distribution of
the Agency or other governmental
agency forms and routine financial re-
ports to borrowers.

(vii) Preparation and distribution of
required year-end reports to the Agen-
cy or other governmental agency and
borrowers.

(viii) Preparation of requests for re-
serve withdrawals, rent increases, or
other required adjustments.

(ix) Arranging for preparation by
outside contractors of energy audits
and utility allowance analysis. Imple-
ment appropriate changes.

(x) Preparation and implementation
of Affirmative Fair Housing Marketing
Plans as well as general marketing
plans and efforts.

(xi) Review of tenant certifications
and submission of monthly rental as-
sistance requests, and overage. Submis-
sion of payments where required.

(xii) Preparation, approval, and dis-
tribution of operating disbursements;
oversight of project receipts; and rec-
onciliation of deposits.

(xiii) Overhead of management agent,
including:

(A) Establish, maintain, and control
an accounting system sufficient to
carry out accounting supervision re-
sponsibilities.

(B) Maintain agent office arrange-
ments, staff, equipment, furniture, and
services necessary to communicate ef-
fectively with the properties, the Agen-
cy or other governmental agency and
with the borrowers.

(C) Postage expenses related to the
normal responsibility for mailings to
the properties, the Agency or other
governmental agency, the tenants, the
vendors, and the owners.

(D) Expense of telephone and fac-
simile communication to the prop-
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erties, tenants, the Agency or other
governmental agency, and the bor-
rowers.

(E) Direct costs of insurance (fidelity
bonds covering central office staff,
computer and data coverage, general
liability, etc.) directly related to pro-
tection of the funds and records of the
borrower.

(F) Central office staff training and
ongoing certifications.

(G) Maintenance of all required pro-
fession and business licenses and per-
mits. (This does not include project
site office permits or licenses.)

(H) Insurance coverage for agent’s of-
fice and operations (Property, Auto,
Liability, E&O, Casualty, Workers
Compensation, etc.)

(1) Travel of agent staff to the prop-
erties for on-site inspection, training,
or supervision activities.

(J) Agent bookkeeping for their own
business.

(xiv) Attendance at meetings (includ-
ing travel) with tenants, owners, and
the Agency or other governmental
agency.

(xv) Development, preparation, and
revision of management plans or agree-
ments.

(xvi) Coordination of U.S. Depart-
ment of Housing and Urban Develop-
ment (HUD) certifications or vouchers
with tenants, including all reporting to
all pertinent agencies and borrowers.

(xvii) Directing the investment of
project funds into required accounts.

(xviii) Maintenance of bank accounts
and monthly reconciliations.

(xix) Preparation, request for, and
disbursement of borrower’s initial op-
erating capital (for new projects) as
well as administration of annual own-
er’s return on investment.

(xx) Account maintenance, settle-
ment, and disbursement of security de-
posits.

(xxi) Working with third party audi-
tors for initial set-up of audits and an-
nually thereafter for audit preparation
and review. Assistance with supple-
mental letters and preparation of
Agency financial reports or other gov-
ernmental agency reports.

(xxii) Storage of records and adher-
ence to records retention requirements.
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(xxiii) Assist on-site staff with ten-
ant relations and problems. Provide as-
sistance to on-site staff in severe ac-
tions (eviction, death, insurance loss,
etc.).

(xxiv) Oversight of general and pre-
ventive maintenance procedures and
policies.

(xxv) Development and oversight of
asset replacement plans.

(xxvi) Oversight of preparation of
section 504 reviews, development of
plans, and implementation of improve-
ments necessary to comply with plans
and section 504 requirements.

(xxvii) Reporting to general and lim-
ited partners and State agencies for
Low Income Housing Tax Credit
(LIHTC)-compliance purposes.

(2) Management fees may consist of a
base per occupied unit fee and add-on
fees for specific housing project charac-
teristics. Management entities may be
eligible to receive the full base per oc-
cupied unit fee for any month or part
of a month during which the unit is oc-
cupied.

(i) Periodically, the Agency will de-
velop a range of base per occupied unit
fees that will be paid in each state. The
Agency will develop the fees based on a
review of housing industry data. The
final base for occupied unit fees for
each state will be made available to all
borrowers.

(i) Periodically, the Agency will de-
velop the amount and qualifications to
receive add-on fees. The final set of
qualifications will be made available to
all borrowers.

(3) Allowable Administrative EXx-
penses. (i) ldentifying the Type of Ad-
ministrative Expense. Management Plans
and Agreements must describe if ad-
ministrative expenses are to be paid
from the management fee or paid for as
a project cost.

(A) A management plan is required
for all projects. The management plan
should describe administrative ex-
penses paid from management agent
fees or project operations. The manage-
ment plan should provide job descrip-
tions for the site manager, the manage-
ment agent and other personnel. It is
important that these documents accu-
rately reflect the duties being per-
formed by the various personnel. The
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management plan must meet the
standards set out in this rule.

(B) A task list should be used to iden-
tify which services are included in the
management fee, which services are in-
cluded in project operations, and which
are pro-rated along with the method-
ology used to pro-rating of expenses be-
tween management agent fees and
project operations. Some property re-
sponsibilities are completed at the
property and some offsite. Agent re-
sponsibilities may be performed at the
property, the management office, or at
some other location.

(C) Disputes may arise as to who per-
forms certain services. The manage-
ment plan and job descriptions should
normally provide sufficient clarity to
avoid or resolve any such disputes;
however, sometimes clarifications and
supporting materials may be required
to resolve disputes. The decision must
be made based on the most complete
evaluation of the facts presented.

(i) Allowable Administrative Expenses.
Payroll related administrative ex-
penses are allowable expenses. Postage
expense to mail out rental applica-
tions, third-party (asset income and
adjustments to income) verifications,
application processing correspondence
(acceptance or denial letters), mailing
project invoice payments, required cor-
respondence, and report submittals to
various regulatory authorities for the
managed property are allowable
project expenses no matter what loca-
tion or point of origin the mail is gen-
erated. Photocopying or printing ex-
pense related to actual production of
project brochures, marketing pieces,
forms, reports, notices, and newsletters
are allowable project expenses no mat-
ter what location or point of origin the
work is performed including
outsourcing the work to a professional
printer. Correspondence or reports re-
quired for record retention or project
compliance are allowable project ex-
penses. The cost or expense of equip-
ment and any related equipment serv-
ice contract is a management agent di-
rect expense, unless the machine be-
comes the property of the project after
purchase.

(iii) Determining if Expenses are Rea-
sonable. Generally, expenses charged to
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project operations, whether for man-
agement agent services or other ex-
penses, must be reasonable, typical,
necessary and show a clear benefit to
the residents of the property. Services
and expenses charged to the property
must show value added and be for au-
thorized purposes. If such value is not
apparent, the service or expense should
be examined.

(A) Administrative expenses for
project operations exceeding 23 per-
cent, or those typical for the area, of
gross potential basic rents and reve-
nues (i.e., referred to as gross potential
rents in industry publications) high-
light a need for closer review for un-
necessary expenditures. Budget ap-
proval is required and project resources
may not always permit an otherwise
allowable expense to be incurred if it is
not fiscally prudent in the market.

(B) Excessive administrative ex-
penses can result in inadequate funds
to meet other essential project needs,
including expenditures for repair and
maintenance needed to keep the
project in sound physical condition.
Actions that are improper or not fis-
cally prudent may warrant budget dis-
approval and/or a demand for recovery
action.

(4) Unallowable Administrative EXx-
penses.

(i) Certain expenses are not allowable
such as legal fees, association dues, bo-
nuses or monetary performance
awards, parties, computer hardware
and some software, and telephone pur-
chases.

(i) It is inappropriate to charge for
legal services to represent any interest
other than the borrower’s interest (i.e.,
representing a general partner or lim-
ited partner to defend their individual
owner interest is not allowable). Where
there is no finding of a borrower’s
fault, commercially reasonable legal
expenses and costs for defending or set-
tling lawsuits (without admission of li-
ability) are allowable.

(iii) Charging for payment of pen-
alties, including opposition legal fees
resulting from an award finding im-
proper actions on the part of the owner
or management agent is generally an
inappropriate project expense. The
party responsible generally pays such
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expenses for violating the standards or
by their insurance carriers.

(iv) Association dues to be paid by
the project should only be related to
training for site managers or manage-
ment agents. To the extent that asso-
ciation dues can document training for
site managers or management agents
related to project activities by actual
cost or pro-ration, a reasonable ex-
pense may be billed to the project.

(v) It is inappropriate for the project
to pay for bonuses or monetary per-
formance awards to site managers or
management agents that are not clear-
ly provided for by the site manager sal-
ary contract.

(vi) Billing the project for parties
that are large or unreasonable, such as
renting expensive party halls or hotel
rooms and payment for alcoholic bev-
erages or gifts to management agent
staff are also inappropriate.

(vii) It is inappropriate to bill the
project for computer hardware, some
software, and internal connections that
are beyond the scope and size reason-
ably needed for the services supplied
(i.e., purchasing equipment or software
for use by a site manager that is clear-
ly beyond that needed to support
project operations). Note that com-
puter learning center activities bene-
fiting tenants are not covered in this
prohibition.

(viii) It is inappropriate to bill the
project for practices that are ineffi-
cient such as routine use of collect
calls from a site manager to a manage-
ment agent office.

(J) Management certification. (1) As a
condition of approval of the manage-
ment agent and the management fee,
the borrower and the management
agents must execute an Agency-ap-
proved certification establishing an al-
lowable management fee to be paid out
of the housing project’s general oper-
ating account and certifying that:

(i) The borrower and management
agent agree to operate the housing
project in accordance with the manage-
ment plan;

(ii) The borrower and the manage-
ment agent will comply with Agency
requirements, loan or grant agree-
ments, applicable local, state and Fed-
eral laws and ordinances, and contract
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obligations, will certify that no pay-
ments have been made to anyone in re-
turn for awarding the management
contract to the management agent,
and will agree that such payments will
not be made in the future;

(iii) The borrower and the manage-
ment agent will comply with Agency
notices or other policy directives that
relate to the management of the hous-
ing project;

(iv) The management agreement be-
tween the borrower and management
agent complies with the requirements
of this section;

(v) The borrower and the manage-
ment agent will comply with Agency
requirements regarding management
fees as specified in paragraph (i) of this
section, and allocation of management
costs between the management fee and
the housing project financial accounts
specified in §3560.302(c)(3);

(vi) The borrower and the manage-
ment agent will not purchase goods
and services from entities that have an
identity-of-interest (101) with the bor-
rower or the management agent until
the 101 relationship has been disclosed
to the Agency according to paragraph
(g) of this section, not denied by the
Agency under paragraph (d)(3) of this
section, and it has been determined
that the costs are as low as or lower
than arms-length, open-market pur-
chases; and

(vii) The borrower and the manage-
ment agent agree that all records re-
lated to the housing project are the
property of the housing project and
that the Agency, OIG, or GAO may in-
spect the housing records and the
records of the borrower, management
agent, and suppliers of goods and serv-
ices having an 101 with the borrower or
with a management agent acting as an
agent of the borrower upon demand.

(2) A certification will be executed
each time a management agent is pro-
posed and a management agreement is
executed or renewed. Any amendment
to a management certification must be
approved by the Agency and the bor-
rower.

(k) Procurement. The borrower and
the agents of the borrower must obtain
contracts, materials, supplies, utili-
ties, and services at a reasonable cost
and seek the most advantageous terms
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to the housing project. Any discounts,
rebates, fees, proceeds, or commissions
obtainable with respect to purchases,
service contracts, or other transactions
must be credited to the housing
project.

(I) Electronic Submission of Data to
Agency. For properties with eight or
more housing units, the Agency may
specify that borrowers submit informa-
tion required by this part electroni-
cally.

§3560.103 Maintaining
projects.

(a) Physical maintenance. (1) The pur-
poses of physical maintenance are the
following:

(i) Provide decent, safe, and sanitary
housing; and

(ii) Maintain the security of the prop-
erty.

(2) Borrowers are responsible for the
long-term, cost-effective preservation
of the housing project.

(3) At all times, borrowers must
maintain housing projects in compli-
ance with local, state and federal laws
and regulations and according to the
following Agency requirements for af-
fordable, decent, safe, and sanitary
housing. Agency design requirements
are discussed in §3560.60. The Agency
acknowledges that property mainte-
nance is an ongoing process and will
not penalize borrowers for less than 100
percent compliance as long as it is evi-
dent that the borrower is striving to
achieve the standards listed in this
paragraph. In addition, the Agency un-
derstands that although its multi-
family housing portfolio is relatively
homogeneous, no one standard is ap-
propriate for all properties.

(i) Utilities. The housing project must
have an adequate and safe water sup-
ply, a functional and safe waste dis-
posal system, and must be free of haz-
ardous waste material.

(ii) Drainage and erosion control. The
housing project must have drainage
that effectively protects the housing
project from water damage from stand-
ing water and erosion. Units, base-
ments, and crawl spaces must be free of
water seepage.

(iii) Landscaping and grounds. The
housing project must be landscaped at-
tractively. Lawns, plants and shrubs

housing
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