Farm Service Agency, USDA

(iii) Appeals from adverse decisions,
including technical determinations,
made by NRCS under title XIl of the
Food Security Act of 1985, as amended,;

(iv) Penalties assessed by FSA under
the Agricultural Foreign Investment
Disclosure Act of 1978, 5 U.S.C. 501 et
seq.;

(v) Decisions on equitable relief made
by a State Executive Director or State
Conservationist pursuant to section
1613 of the Farm Security and Rural In-
vestment Act of 2002, Pub. L. 107-171;
and

(vi) Other programs to which this
part is made applicable by specific pro-
gram regulations or notices in the FED-
ERAL REGISTER.

(2) The procedures contained in this
part may not be used to seek review of
statutes or regulations issued under
Federal law or review of FSA’s gen-
erally applicable interpretations of
such laws and regulations.

(3) For covered programs, this part is
applicable to any decision made by an
employee of FSA or of its State and
county committees, CCC, the personnel
of FSA, or CCC, and by the officials of
NRCS to the extent otherwise provided
in this part, and as otherwise may be
provided in individual program require-
ments or by the Secretary.

(b) With respect to matters identified
in paragraph (a) of this section, partici-
pants may request appealability re-
view, reconsideration, mediation, or
appeal under the provisions of this
part, of decisions made with respect to:

(1) Denial of participation in a pro-
gram;

(2) Compliance with program require-
ments;

(3) Issuance of payments or other
program benefits to a participant in a
program; and

(4) Determinations under Title XII of
the Food Security Act of 1985, as
amended, made by NRCS.

(c) Only a participant directly af-
fected by a decision may seek adminis-
trative review under §780.5(c).

§780.5 Decisions that are not appeal-
able.

(a) Decisions that are not appealable
under this part shall include the fol-
lowing:

§780.6

(1) Any general program provision or
program policy or any statutory or
regulatory requirement that is applica-
ble to similarly situated participants;

(2) Mathematical formulas estab-
lished under a statute or program regu-
lation and decisions based solely on the
application of those formulas;

(3) Decisions made pursuant to statu-
tory provisions that expressly make
agency decisions final or their imple-
menting regulations;

(4) Decisions on equitable relief made
by a State Executive Director or State
Conservationist pursuant to Section
1613 of the Farm Security and Rural In-
vestment Act of 2002, Pub. L. 107-171;

(5) Decisions of other Federal or
State agencies;

(6) Requirements and conditions des-
ignated by law to be developed by agen-
cies other than FSA.

(7) Disapprovals or denials because of
a lack of funding.

(8) Decisions made by the Adminis-
trator or a Deputy Administrator.

(b) A participant directly affected by
an adverse decision that is determined
not to be subject to appeal under this
part may request an appealability re-
view of the determination by the State
Executive Director of the State from
which the underlying decision arose in
accordance with §780.15.

(c) Decisions that FSA renders under
this part may be reviewed by NAD
under part 11 of this title to the extent
otherwise allowed by NAD under its
rules and procedures. An appealability
determination of the State Executive
Director in an administrative review is
considered by FSA to be a new deci-
sion.

§780.6 Appeal procedures available
when a decision is appealable.

(a) For covered programs adminis-
tered by FSA for CCC, the following
procedures are available:

(1) Appeal to the county committee
of decisions of county committee sub-
ordinates;

(2) Reconsideration by the county
committee;

(3) Appeal to the State committee;

(4) Reconsideration by the State
committee;

(5) Appeal to NAD;
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(6) Mediation under guidelines speci-
fied in §780.9.

(b) For decisions in agricultural cred-
it programs administered by FSA, the
following procedures are available:

(1) Reconsideration under §780.7;

(2) Mediation under §780.9;

(3) Appeal to NAD.

(c) For programs and regulatory re-
quirements under Title XII of the Food
Security Act of 1985, as amended, to
the extent not covered by paragraph (a)
of this section, the following proce-
dures are available:

(1) Appeal to the county committee;

(2) Appeal to the State committee;

(3) Mediation under §780.9;

(4) Appeal to NAD.

§780.7 Reconsideration.

(@) A request for reconsideration
must be submitted in writing by a par-
ticipant or by a participant’s author-
ized representative and addressed to
the FSA decision maker as will be in-
structed in the adverse decision notifi-
cation.

(b) A participant’s right to request
reconsideration is waived if, before re-
questing reconsideration, a partici-
pant:

(1) Has requested and begun medi-
ation of the adverse decision;

(2) Has appealed the adverse decision
to a higher reviewing authority in
FSA; or

(3) Has appealed to NAD.

(c) Provided a participant has not
waived the right to request reconsider-
ation, FSA will consider a request for
reconsideration of an adverse decision
under these rules except when a re-
quest concerns a determination of
NRCS appealable under the procedures
in §780.11, the decision has been medi-
ated, the decision has previously been
reconsidered, or the decision-maker is
the Administrator, Deputy Adminis-
trator, or other FSA official outside
FSA'’s informal appeals process.

(d) A request for reconsideration will
be deemed withdrawn if a participant
requests mediation or appeals to a
higher reviewing authority within FSA
or requests an appeal by NAD before a
request for reconsideration has been
acted upon.

(e) The Federal Rules of Evidence do
not apply to reconsiderations. Pro-
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ceedings may be confined to presen-
tations of evidence to material facts,
and evidence or questions that are ir-
relevant, unduly repetitious, or other-
wise inappropriate may be excluded.

(f) The official decision on reconsid-
eration will be the decision letter that
is issued following disposition of the
reconsideration request.

(g) A decision on reconsideration is a
new decision that restarts applicable
time limitations periods under §780.15
and part 11 of this title.

[70 FR 43266, July 27, 2005, as amended at 71
FR 30573, May 30, 2006]

§780.8 County committee appeals.

(a) A request for appeal to a county
committee concerning a decision of a
subordinate of the county committee
must be submitted by a participant or
by a participant’s authorized rep-
resentative in writing and must be ad-
dressed to the office in which the sub-
ordinate is employed.

(b) The Federal Rules of Evidence do
not apply to appeals to a county com-
mittee. However, a county committee
may confine presentations of evidence
to material facts and may exclude evi-
dence or questions that are irrelevant,
unduly repetitious, or otherwise inap-
propriate.

(c) The official county committee de-
cision on an appeal will be the decision
letter that is issued following disposi-
tion of the appeal.

(d) Deliberations shall be in con-
fidence except to the extent that a
county committee may request the as-
sistance of county committee or FSA
employees during deliberations.

§780.9 Mediation.

(a) Any request for mediation must
be submitted after issuance of an ad-
verse decision but before any hearing
in an appeal of the adverse decision to
NAD.

(b) An adverse decision and any par-
ticular issues of fact material to an ad-
verse decision may be mediated only
once:

(1) If resolution of an adverse deci-
sion is not achieved in mediation, a
participant may exercise any remain-
ing appeal rights under this part or ap-
peal to NAD in accordance with part 11
of this title and NAD procedures.
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