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(k) To submit to the Secretary such 
available information as the Secretary 
may request; 

(l) To investigate compliance with 
the provisions of this part; 

(m) To provide, through communica-
tion to producers and handlers, infor-
mation regarding the activities of the 
committee and to respond to industry 
inquiries about committee activities; 

(n) To oversee the collection of as-
sessments levied under this part; 

(o) To borrow such funds, subject to 
the approval of the Secretary and not 
to exceed the expected expenses of one 
fiscal year, as are necessary for admin-
istering its responsibilities and obliga-
tions under this part. 

MARKETING POLICY 

§ 983.37 Marketing policy. 
Prior to August 1st each year, the 

committee shall prepare and submit to 
the Secretary a report setting forth its 
recommended marketing policy cov-
ering quality regulations for the pend-
ing crop. In the event it becomes advis-
able to modify such policy, because of 
changed crop conditions, the com-
mittee shall formulate a new policy 
and shall submit a report thereon to 
the Secretary. In developing the mar-
keting policy, the committee shall give 
consideration to the production, har-
vesting, processing and storage condi-
tions of that crop. The committee may 
also give consideration to current 
prices being received and the probable 
general level of prices to be received 
for pistachios by producers and han-
dlers. Notice of the committee’s mar-
keting policy, and of any modifications 
thereof, shall be given promptly by rea-
sonable publicity, to producers and 
handlers. 

REGULATIONS 

§ 983.38 Aflatoxin levels. 
(a) Maximum level. No handler shall 

ship for domestic human consumption, 
pistachios that exceed an aflatoxin 
level of more than 15 ppb. All ship-
ments must also be covered by an 
aflatoxin inspection certificate. Pis-
tachios that fail to meet the aflatoxin 
requirements shall be disposed in such 

manner as described in Failed lots/re-
work procedure of this part. 

(b) Change in level. The committee 
may recommend to the Secretary 
changes in the aflatoxin level specified 
in this section. If the Secretary finds 
on the basis of such recommendation 
or other information that such an ad-
justment of the aflatoxin level would 
tend to effectuate the declared policy 
of the Act, such change shall be made 
accordingly. 

(c) Transfers between handlers. Trans-
fers between handlers within the pro-
duction area are exempt from the 
aflatoxin regulation of this section. 

(d) Aflatoxin testing procedures. To ob-
tain an aflatoxin inspection certificate, 
each lot to be certified shall be unique-
ly identified, be traceable from testing 
through shipment by the handler and 
be subjected to the following: 

(1) Samples for testing. Prior to test-
ing, a sample shall be drawn from each 
lot and divided between those pis-
tachios for aflatoxin testing and those 
for minimum quality testing (‘‘lot 
samples’’) in sufficient weight to com-
ply with Table 1, Table 2 and Table 4 of 
this part. 

(2) Test samples for aflatoxin. Prior to 
submission of samples to an accredited 
laboratory for aflatoxin analysis, three 
samples shall be created equally from 
the pistachios designated for aflatoxin 
testing in compliance with the require-
ments of Tables 1 and 2 of this para-
graph (d)(2)(‘‘test samples’’). The test 
samples shall be prepared by, or under 
the supervision of, an inspector, or as 
approved under an alternative USDA- 
recognized inspection program. The 
test samples shall be designated by an 
inspector as Test Sample #1, Test Sam-
ple #2, and Test Sample #3. Each sam-
ple shall be placed in a suitable con-
tainer, with the lot number clearly 
identified, and then submitted to an 
accredited laboratory. The gross 
weight of the inshell lot sample for 
aflatoxin testing and the number of 
samplings required are shown in the 
following Table 1. The gross weight of 
the kernel lot sample for aflatoxin 
testing and the number of incremental 
samples required is shown in the fol-
lowing Table 2 of this paragraph. 
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TABLE 1—INSHELL PISTACHIO LOT SAMPLING INCREMENTS FOR AFLATOXIN CERTIFICATION 

Lot weight 
(lbs.) 

Number of incre-
mental samples 

for the lot sample 

Total weight of lot 
sample 

(kilograms) 

Weight of test 
sample 

(kilograms) 

220 or less ..................................................................................... 10 3.0 1 .0 
221–440 ......................................................................................... 15 4.5 1 .5 
441–1100 ....................................................................................... 20 6.0 2 .0 
1101–2200 ..................................................................................... 30 9.0 3 .0 
2201–4400 ..................................................................................... 40 12.0 4 .0 
4401–11,000 .................................................................................. 60 18.0 6 .0 
11,001–22,000 ............................................................................... 80 24.0 8 .0 
22,001–150,000 ............................................................................. 100 30.0 10 .0 

TABLE 2—SHELLED PISTACHIO KERNEL LOT SAMPLING INCREMENTS FOR AFLATOXIN CERTIFICATION 

Lot weight 
(lbs.) 

Number of incre-
mental samples 

for the lot sample 

Total weight of lot 
sample 

(kilograms) 

Weight of test sample 
(kilograms) 

220 or less ............................................................................... 10 1.5 .5 
221–440 ................................................................................... 15 2.3 .75 
441–1100 ................................................................................. 20 3.0 1 .0 
1101–2200 ............................................................................... 30 4.5 1 .5 
2201–4400 ............................................................................... 40 6.0 2 .0 
4401–11,000 ............................................................................ 60 9.0 3 .0 
11,001–22,000 ......................................................................... 80 12.0 4 .0 
22,001–150,000 ....................................................................... 100 15.0 5 .0 

(3) Testing of pistachios. Test samples 
shall be received and logged by an ac-
credited laboratory and each test sam-
ple shall be prepared and analyzed 
using High Pressure Liquid Chro-
matograph (HPLC), Vicam Method 
(Aflatest) or other methods as rec-
ommended by not less than seven mem-
bers of the committee and approved by 
the Secretary. The aflatoxin level shall 
be calculated on a kernel weight basis. 

(4) Certification of lots ‘‘negative’’ as to 
aflatoxin. Lots will be certified as 
‘‘negative’’ on the aflatoxin inspection 
certificate if Test Sample #1 has an 
aflatoxin level at or below 5 ppb. If the 
aflatoxin level of Test Sample #1 is 
above 25 ppb, the lot fails and the ac-
credited laboratory shall fill out a 
failed lot notification report as speci-
fied in § 983.40. If the aflatoxin level of 
Test Sample #1 is above 5 ppb and 
below 25 ppb, the accredited laboratory 
may at the handler’s discretion analyze 
Test Sample #2 and the test results of 
Test Samples #1 and #2 will be aver-
aged. Alternatively, the handler may 
elect to withdraw the lot from testing, 
rework the lot, and re-submit it for 
testing after re-working. If the handler 
directs the laboratory to proceed with 
the analysis of Test Sample #2, a lot 
will be certified as negative to 
aflatoxin and the laboratory shall issue 

an aflatoxin inspection certificate if 
the averaged results of Test Sample #1 
and Test Sample #2 is at or below 10 
ppb. If the averaged aflatoxin level of 
the Test Samples #1 and #2 is at or 
above 20 ppb, the lot fails and the ac-
credited laboratory shall fill out a 
failed lot notification report as speci-
fied in § 983.40. If the averaged aflatoxin 
level of Test Sample #1 and #2 is above 
10 ppb and below 20 ppb, the accredited 
laboratory may, at the handler’s dis-
cretion, analyze Test Sample #3 and 
the results of Test Samples #1, #2 and 
#3 will be averaged. Alternatively, the 
handler may elect to withdraw the lot 
from testing, re-work the lot, and re- 
submit it for testing after a re-work-
ing. If the handler directs the labora-
tory to proceed with the analysis of 
Test Sample #3, a lot will be certified 
as negative to aflatoxin and the labora-
tory shall issue an aflatoxin inspection 
certificate if the averaged results of 
Test Samples #1, #2 and #3 is at or 
below 15 ppb. If the averaged aflatoxin 
results of Test Samples #1, #2 and #3 is 
above 15 ppb, the lot fails and the ac-
credited laboratory shall fill out a 
failed lot notification report as speci-
fied in § 983.40. The accredited labora-
tory shall send a copy of the failed lot 
notification report to the committee 
and to the failed lot’s owner within 10 
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working days of any failure described 
in this section. If the lot is certified as 
negative as described in this section, 
the aflatoxin inspection certificate 
shall certify the lot using a certifi-
cation form identifying each lot by 
weight, grade and date. The certifi-
cation expires for the lot or remainder 
of the lot after 12 months. 

(5) Certification of aflatoxin levels. 
Each accredited laboratory shall com-
plete aflatoxin testing and reporting 
and shall certify that every lot of Cali-
fornia pistachios shipped domestically 
does not exceed the aflatoxin levels as 
required in § 983.38(d)(4). Each handler 
shall keep a record of each test, along 
with a record of final shipping disposi-
tion. These records must be maintained 
for three years beyond the crop year of 
their applicability, and are subject to 
audit by the Secretary or the com-
mittee at any time. 

(6) Test samples that are not used for 
analysis. If a handler does not elect to 
use Test Samples #2 or #3 for certifi-
cation purposes the handler may re-
quest the laboratory to return them to 
the handler. 

EFFECTIVE DATE NOTE: At 72 FR 69141, Dec. 
7, 2007, in § 983.38, the words ‘‘and divided be-
tween those pistachios for aflatoxin testing 
and those for minimum quality testing’’ in 
paragraph (d)(1), and the word ‘‘, grade’’ in 
the penultimate sentence of paragraph (d)(4) 
were suspended, effective December 10, 2007. 

§ 983.39 Minimum quality levels. 

(a) Maximum defect and minimum size. 
No handler shall ship for domestic 
human consumption, pistachios that 
exceed permissible maximum defect 
and minimum size levels shown in the 
following Table 3 of this paragraph. 

TABLE 3—MAXIMUM DEFECT AND MINIMUM SIZE LEVELS 

Factor 

Maximum permissible 
defects 

(percent by weight) 

Inshell Kernels 

External (Shell) Defects: 
1. Non-splits & not split on suture ........................................................................................ 10 .0 ....................

(i) Maximum non-splits allowed .............................................................................. 4 .0 ....................
2. Adhering hull material ....................................................................................................... 2 .0 ....................
3. Dark stain .......................................................................................................................... 3 .0 ....................
4. Damage by other means, other than 1, 2 and 3 above, which materially detracts from 

the appearance or the edible or marketing quality of the individual shell or the lot.
Internal (Kernel) Defects: 

1. Damage ............................................................................................................................ 6 .0 3.0 
Immature kernel (Fills <75%—>50% of the shell) 
Kernel spotting (Affects 1⁄8 aggregate surface) 

2. Serious damage ................................................................................................................ 4 .0 2.5 
Minor insect or vertebrate injury/insect damage, insect evidence, mold, rancidity, 

decay. 
(i) Maximum inset damage allowed ....................................................................... 2 .0 0.5 

Total internal defects allowed ............................................................................................... 9 .0 ....................
Other Defects: 

1. Shell pieces and blanks (Fills <50% of the shell) ............................................................ 2 .0 ....................
(i) Maximum blanks allowed ................................................................................... 1 .0 ....................

2. Foreign material ................................................................................................................ 0 .25 0.1 
No glass, metal or live insects permitted 

3. Particles and dust ............................................................................................................. 0 .25 ....................
4. Loose kernels ................................................................................................................... 6 .0 ....................
Maximum allowable inshell pistachios that will pass through a 30⁄64ths inch round hold 

screen ................................................................................................................................ 5 .0 ....................

(b) Definitions applicable to permissible 
maximum defect and minimum size levels: 
The following definitions shall apply to 
inshell pistachio and pistachio kernel 
maximum defect and minimum size: 

(1) Loose kernels means kernels or 
kernel portions that are out of the 

shell and which cannot be considered 
particles and dust. 

(2) External (shell) defects means any 
abnormal condition affecting the hard 
covering around the kernel. Such de-
fects include, but are not limited to, 
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