§1003.26

representative shall file a Notice of Ap-
pearance in accordance with
§1003.16(b). A stipulated order shall
constitute a conclusive determination
of the alien’s deportability or remov-
ability from the United States. The
stipulation shall include:

(1) An admission that all factual alle-
gations contained in the charging doc-
ument are true and correct as written,;

(2) A concession of deportability or
inadmissibility as charged;

(3) A statement that the alien makes
no application for relief under the Act;

(4) A designation of a country for de-
portation or removal under section
241(b)(2)(A)(i) of the Act;

(5) A concession to the introduction
of the written stipulation of the alien
as an exhibit to the Record of Pro-
ceeding;

(6) A statement that the alien under-
stands the consequences of the stipu-
lated request and that the alien enters
the request voluntarily, knowingly,
and intelligently;

(7) A statement that the alien will
accept a written order for his or her de-
portation, exclusion or removal as a
final disposition of the proceedings;
and

(8) A waiver of appeal of the written
order of deportation or removal.

(c) Telephonic or video hearings. An
Immigration Judge may conduct hear-
ings through video conference to the
same extent as he or she may conduct
hearings in person. An Immigration
Judge may also conduct a hearing
through a telephone conference, but an
evidentiary hearing on the merits may
only be conducted through a telephone
conference with the consent of the
alien involved after the alien has been
advised of the right to proceed in per-
son or, where available, through a
video conference, except that credible
fear determinations may be reviewed
by the Immigration Judge through a
telephone conference without the con-
sent of the alien.

[62 FR 10334, Mar. 6, 1997]

§1003.26 In absentia hearings.

(@) In any exclusion proceeding be-
fore an Immigration Judge in which
the applicant fails to appear, the Immi-
gration Judge shall conduct an in
absentia hearing if the Immigration
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Judge is satisfied that notice of the
time and place of the proceeding was
provided to the applicant on the record
at a prior hearing or by written notice
to the applicant or to the applicant’s
counsel of record on the charging docu-
ment or at the most recent address in
the Record of Proceeding.

(b) In any deportation proceeding be-
fore an Immigration Judge in which
the respondent fails to appear, the Im-
migration Judge shall order the re-
spondent deported in absentia if: (1) The
Service establishes by clear, unequivo-
cal and convincing evidence that the
respondent is deportable; and (2) the
Immigration Judge is satisfied that
written notice of the time and place of
the proceedings and written notice of
the consequences of failure to appear,
as set forth in section 242B(c) of the
Act (8 U.S.C. 1252b(c)), were provided to
the respondent in person or were pro-
vided to the respondent or the respond-
ent’s counsel of record, if any, by cer-
tified mail.

(¢) In any removal proceeding before
an Immigration Judge in which the
alien fails to appear, the Immigration
Judge shall order the alien removed in
absentia if:

(1) The Service establishes by clear,
unequivocal, and convincing evidence
that the alien is removable; and

(2) The Service establishes by clear,
unequivocal, and convincing evidence
that written notice of the time and
place of proceedings and written notice
of the consequences of failure to appear
were provided to the alien or the
alien’s counsel of record.

(d) Written notice to the alien shall
be considered sufficient for purposes of
this section if it was provided at the
most recent address provided by the
alien. If the respondent fails to provide
his or her address as required under
§1003.15(d), no written notice shall be
required for an Immigration Judge to
proceed with an in absentia hearing.
This paragraph shall not apply in the
event that the Immigration Judge
waives the appearance of an alien
under §1003.25.

[59 FR 1899, Jan. 13, 1994, as amended at 62
FR 10334, Mar. 6, 1997; 62 FR 15362, Apr. 1,
1997]
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