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under the Act accompanied by a state-
ment of reasons. Orders made by check 
marks, stamps, or brief endorsements 
which are not supported by a reasoned 
explanation, or those incorporating 
preprinted language on Service forms 
are not decisions. 

(c) The term records includes records 
of proceedings, documents, reports, and 
other papers maintained by the Serv-
ice. 

(d) The term record of proceeding is 
the official history of any hearing, ex-
amination, or proceeding before the 
Service, and in addition to the applica-
tion, petition or other initiating docu-
ment, includes the transcript of hear-
ing or interview, exhibits, and any 
other evidence relied upon in the adju-
dication; papers filed in connection 
with the proceedings, including mo-
tions and briefs; the Service officer’s 
determination; notice of appeal or cer-
tification; the Board or other appellate 
determination; motions to reconsider 
or reopen; and documents submitted in 
support of appeals, certifications, or 
motions. 

[32 FR 9623, July 4, 1967, as amended at 40 FR 
7236, Feb. 19, 1975; 52 FR 2942, Jan. 29, 1987; 58 
FR 31148, June 1, 1993] 

§ 103.9 Availability of decisions and in-
terpretive material under the Free-
dom of Information Act. 

(a) Precedent decisions. There may be 
purchased from the Superintendent of 
Documents, U.S. Government Printing 
Office, Washington, DC 20402, bound 
volumes of designated precedent deci-
sions entitled ‘‘Administrative Deci-
sions Under Immigration and Nation-
ality Laws of the United States,’’ each 
containing a cumulative index. Prior 
to publication in volume from current 
precedent decisions, known as interim 
decisions, are obtainable from the Su-
perintendent of Documents on a single 
copy or yearly subscription basis. 
Bound volumes and current precedent 
decisions may be read at principal 
Service offices. 

(b) Unpublished decisions. Each dis-
trict director in the United States will 
maintain copies of unpublished Service 
and Board decisions relating to pro-
ceedings in which the initial decision 
was made in his district. Each regional 
commissioner will maintain copies of 

unpublished decisions made by him. 
The Central Office will maintain copies 
on a national basis of unpublished 
Service decisions. 

(c) Deletion of identifying details. To 
the extent that information in deci-
sions is exempt from disclosure under 
the Freedom of Information Act (5 
U.S.C. 552), the deciding officer shall 
provide for deletion of identifying de-
tails, as appropriate, from copies of de-
cisions made available to the public. 

(d) Statements of policy, interpretations, 
manuals, instructions to staff. State-
ments of policy, interpretations, and 
those manuals and instructions to staff 
(or portions thereof), affecting the pub-
lic, will be made available at district 
offices in the United States and at the 
Central Office with an accompanying 
index of any material which is issued 
on or after July 4, 1967. 

(e) Public reading rooms. The Central 
Office and each district office in the 
United States will provide a reading 
room or reading area where the mate-
rial described in this section will be 
made available to the public. Addi-
tional material will be made available 
in the public reading rooms, including 
the immigration and nationality laws, 
title 8 of the United States Code Anno-
tated, title 8 of the Code of Federal 
Regulations—Chapter I, a complete set 
of the forms listed in parts 299 and 499 
of this chapter, and the Department of 
State Foreign Affairs Manual, Volume 
9—Visas. Fees will not be charged for 
providing access to any of these mate-
rials, but fees in accordance with 
§ 103.7(b) will be charged for furnishing 
copies. 

[32 FR 9623, July 4, 1967, as amended at 36 FR 
20151, Oct. 16, 1971; 40 FR 7237, Feb. 19, 1975; 
48 FR 49652, Oct. 27, 1983] 

§ 103.10 Requests for records under 
the Freedom of Information Act. 

(a) Place and manner of requesting 
records—(1) Place. Records should be re-
quested from the office that maintains 
the records sought, if known, or from 
the Headquarters of the Immigration 
and Naturalization Service, 425 I 
Street, NW., Washington, DC 20536. 
Records are maintained in the Head-
quarters, regional offices, service cen-
ters, district offices and the following 
suboffices: Agana, Guam; Albany, NY; 
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Charlotte, NC; Cincinnati, OH; Hart-
ford, CT; Indianapolis, IN; Las Vegas, 
NV; Louisville, KY; Memphis, TN; Mil-
waukee, WI; Norfolk, VA; Pittsburgh, 
PA; Providence, RI; Reno, NV; St. 
Louis, MO; Salt Lake City, UT; Spo-
kane, WA; and St. Albans, VT. In cer-
tain cases, a district director may des-
ignate another Service office as a file 
control office. For locations of the 
Service’s regional offices, service cen-
ters, district offices, and sub-offices see 
8 CFR 100.4. 

(2) Manner of requesting records. All 
Freedom of Information Act requests 
must be in writing. Requests may be 
submitted in person or by mail. If a re-
quest is made by mail, both the enve-
lope and its contents must be clearly 
marked: ‘‘FREEDOM OF INFORMA-
TION REQUEST’’ or ‘‘INFORMATION 
REQUEST.’’ Any request for informa-
tion not marked and addressed as spec-
ified will be so marked by Service per-
sonnel as soon as it is properly identi-
fied and shall be forwarded imme-
diately to the appropriate office des-
ignated to control Freedom of Informa-
tion Act requests. A request will not be 
deemed to have been received for pur-
poses of the time period under 5 U.S.C. 
552(a)(6) until the request has been re-
ceived by the appropriate office, or 
would have been received with the ex-
ercise of due diligence by Service per-
sonnel. Service Form G–639, Freedom 
of Information/Privacy Act Request, 
may be used for rapid identification as 
a Freedom of Information matter and 
to ensure expeditous handling; how-
ever, a request may be submitted in 
any written form. Each request made 
under this section pertaining to the 
availability of a record must describe 
the record with sufficient specificity 
with respect to names, dates, subject 
matter and location to permit it to be 
identified and located. A request for all 
records falling within a reasonably spe-
cific category shall be regarded as rea-
sonably described if the description en-
ables the records to be identified by 
any process not unreasonably burden-
some. If it is determined that the re-
quest does not reasonably describe the 
records sought, the response rejecting 
the request on that ground shall speci-
fy the reason why the request failed to 
meet requirements and shall extend to 

the requester an opportunity to confer 
with Service personnel to reformulate 
the request. Individuals seeking access 
to records about themselves by mail 
shall establish their identity by sub-
mitting a notarized signature along 
with their address, date of birth, place 
of birth, and alien or employee identi-
fication number if applicable. 

(b) Authority to grant and deny re-
quests—(1) Grant or deny. The Associate 
Commissioner for Information Re-
sources Management, regional admin-
istrators, district directors, service 
center directors, and heads of sub-
offices specified in paragraph (a)(1) of 
this section, or their designees, may 
grant or deny requests under exemp-
tions in 5 U.S.C. 552 (b) and (c). 

(2) [Reserved] 
(3) Authority to state that a record can-

not be located or does not exist. The head 
of any office specified in paragraph 
(a)(1) of this section has authority to 
notify a requester that a record cannot 
be located from the information sup-
plied, or is known to have been de-
stroyed or otherwise disposed of. 

(c) Prompt response—(1) Response with-
in 10 days. Within 10 days (excluding 
Saturdays, Sundays, and legal holi-
days) of the receipt of a request by the 
Service (or in the case of an improperly 
addressed request, of its receipt by the 
appropriate office as specified in para-
graph (a) of this section), the author-
ized Service official shall either com-
ply with or deny the request unless an 
extension of time is requested as re-
quired under 28 CFR 16.1(d). A request 
improperly addressed will not be 
deemed to have been received for pur-
poses of 5 U.S.C 552 (a)(6) until it has 
been or would have been received by 
the appropriate office with the exercise 
of due diligence by Service personnel. 

(2) Treatment of delay as a denial. If no 
substantive reply is made at the end of 
the 10 working day period, and any 
properly invoked extension period, re-
questers may deem their request to be 
denied and exercise their right to ap-
peal in accordance with 28 CFR 16.8 and 
paragraph (d)(3) of this section. 

(d) Disposition of requests—(1) Form of 
grant. When a requested record is avail-
able, the responsible office shall notify 
the requester when and where the 

VerDate Aug<31>2005 14:55 Feb 20, 2008 Jkt 214027 PO 00000 Frm 00071 Fmt 8010 Sfmt 8010 Y:\SGML\214027.XXX 214027ys
hi

ve
rs

 o
n 

P
R

O
D

1P
C

62
 w

ith
 C

F
R



62 

8 CFR Ch. I (1–1–08 Edition) § 103.11 

record will be available. The notifica-
tion shall also advise the requester of 
any applicable fees under 28 CFR 16.10. 
The Service shall have fulfilled its 
duty to grant access whenever it pro-
vides a copy of the record, or, at its 
discretion, makes the original record 
or a copy available for in-person review 
in response to an express request for 
such review. In-person review is discre-
tionary and shall not be granted when 
doing so would unreasonably disrupt 
the normal operations of a Service of-
fice. 

(2) Form of denial. A reply denying a 
written request for a record in whole or 
in part shall be in writing, signed by 
one of the officials specified in para-
graph (b)(1) of this section. The reply 
shall include a reference to the specific 
exemption under the Freedom of Infor-
mation Act authorizing withholding of 
the records. The notice of denial shall 
contain a brief explanation of how the 
exemption applies to the record with-
held and, if the deciding official con-
siders it appropriate, a statement of 
why the exempt record is being with-
held. The notice of denial shall include 
a statement of the right of appeal to 
the Attorney General under 28 CFR 
16.8, and that judicial review will 
thereafter be available in the district 
in which the requester resides or has a 
principle place of business, or the dis-
trict in which the agency records are 
situated, or the District of Columbia. 

(3) Right of appeal. When a request for 
records has been denied in whole or in 
part, the requester may, within 30 days 
of its receipt, appeal the denial to the 
Assistant Attorney General, Office of 
Legal Policy, (Attention: Office of In-
formation and Privacy), Department of 
Justice, Washington, DC 20530. Both 
the envelope and letter must be clearly 
marked: ‘‘FREEDOM OF INFORMA-
TION APPEAL’’ or ‘‘INFORMATION 
APPEAL.’’ 

(e) Agreement to pay fees. In accord-
ance with 28 CFR 16.3(c) a requester 
automatically agrees to pay fees up to 
$25.00 by filing a Freedom of Informa-
tion Act request unless a waiver or re-
duction of fees is sought. Accordingly, 
all letters of acknowledgment must 

confirm the requester’s obligation to 
pay. 

[40 FR 7237, Feb. 19, 1975, as amended at 41 
FR 34938, Aug. 18, 1976; 42 FR 15408, March 22, 
1977; 43 FR 22332, May 25, 1978; 44 FR 23514, 
Apr. 20, 1979; 48 FR 49652, Oct. 27, 1983; 48 FR 
51430, Nov. 9, 1983; 52 FR 2942, Jan. 29, 1987; 58 
FR 31148, 31149, June 1, 1993] 

§ 103.11 Business information. 
Business information provided to the 

Service by a business submitter shall 
not be disclosed pursuant to a Freedom 
of Information Act request except in 
accordance with 28 CFR 16.7. 

[58 FR 31149, June 1, 1993] 

§ 103.12 Definition of the term ‘‘law-
fully present’’ aliens for purposes of 
applying for Title II Social Security 
benefits under Public Law 104–193. 

(a) Definition of the term an ‘‘alien who 
is lawfully present in the United States.’’ 
For the purposes of section 401(b)(2) of 
Pub. L. 104–193 only, an ‘‘alien who is 
lawfully present in the United States’’ 
means: 

(1) A qualified alien as defined in sec-
tion 431(b) of Pub. L. 104–193; 

(2) An alien who has been inspected 
and admitted to the United States and 
who has not violated the terms of the 
status under which he or she was ad-
mitted or to which he or she has 
changed after admission; 

(3) An alien who has been paroled 
into the United States pursuant to sec-
tion 212(d)(5) of the Act for less than 1 
year, except: 

(i) Aliens paroled for deferred inspec-
tion or pending exclusion proceedings 
under 236(a) of the Act; and 

(ii) Aliens paroled into the United 
States for prosecution pursuant to 8 
CFR 212.5(b)(3); 

(4) An alien who belongs to one of the 
following classes of aliens permitted to 
remain in the United States because 
the Attorney General has decided for 
humanitarian or other public policy 
reasons not to initiate deportation or 
exclusion proceedings or enforce depar-
ture: 

(i) Aliens currently in temporary 
resident status pursuant to section 210 
or 245A of the Act; 

(ii) Aliens currently under Tem-
porary Protected Status (TPS) pursu-
ant to section 244 of the Act; 
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