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her. The immigration judge shall ad-
vise the alien, if he or she is not rep-
resented by counsel, that the alien may 
be so represented, and that he or she 
may be given a reasonable continuance 
to respond to the additional factual al-
legations and charges. Thereafter, the 
provision of § 1240.6(b) relating to plead-
ing shall apply to the additional fac-
tual allegations and charges. 

(f) Country of removal. With respect to 
an arriving alien covered by section 
241(b)(1) of the Act, the country, or 
countries in the alternative, to which 
the alien may be removed will be deter-
mined pursuant to section 241(b)(1) of 
the Act. In any other case, the immi-
gration judge shall notify the respond-
ent that if he or she is finally ordered 
removed, the country of removal will 
in the first instance be the country 
designated by the respondent, except as 
otherwise provided under section 
241(b)(2) of the Act, and shall afford 
him or her an opportunity then and 
there to make such designation. The 
immigration judge shall also identify 
for the record a country, or countries 
in the alternative, to which the alien’s 
removal may be made pursuant to sec-
tion 241(b)(2) of the Act if the country 
of the alien’s designation will not ac-
cept him or her into its territory, or 
fails to furnish timely notice of accept-
ance, or if the alien declines to des-
ignate a country. In considering alter-
native countries of removal, accept-
ance or the existence of a functioning 
government is not required with re-
spect to an alternative country de-
scribed in section 241(b)(1)(C)(i)–(iii) of 
the Act or a removal country described 
in section 241(b)(2)(E)(i)–(iv) of the Act. 
See 8 CFR 241.15. 

[62 FR 10367, Mar. 6, 1997. Redesignated in 
part and duplicated in part from part 240 at 
68 FR 9838, 9840, Feb. 28, 2003; 70 FR 674, Jan. 
5, 2005] 

§ 1240.11 Ancillary matters, applica-
tions. 

(a) Creation of the status of an alien 
lawfully admitted for permanent resi-
dence. (1) In a removal proceeding, an 
alien may apply to the immigration 
judge for cancellation of removal under 
section 240A of the Act, adjustment of 
status under section 1 of the Act of No-
vember 2, 1966 (as modified by section 

606 of Pub. L. 104–208), section 101 or 104 
of the Act of October 28, 1977, section 
202 of Pub. L. 105–100, or section 902 of 
Pub. L. 105–277, or for the creation of a 
record of lawful admission for perma-
nent residence under section 249 of the 
Act. The application shall be subject to 
the requirements of § 1240.20, and 8 CFR 
parts 1245 and 1249. The approval of any 
application made to the immigration 
judge under section 245 of the Act by 
an alien spouse (as defined in section 
216(g)(1) of the Act) or by an alien en-
trepreneur (as defined in section 
216A(f)(1) of the Act) shall result in the 
alien’s obtaining the status of lawful 
permanent resident on a conditional 
basis in accordance with the provisions 
of section 216 or 216A of the Act, which-
ever is applicable. However, the Peti-
tion to Remove the Conditions on Resi-
dence required by section 216(c) of the 
Act, or the Petition by Entrepreneur to 
Remove Conditions required by section 
216A(c) of the Act shall be made to the 
director in accordance with 8 CFR part 
1216. 

(2) In conjunction with any applica-
tion for creation of status of an alien 
lawfully admitted for permanent resi-
dence made to an immigration judge, if 
the alien is inadmissible under any pro-
vision of section 212(a) of the Act, and 
believes that he or she meets the eligi-
bility requirements for a waiver of the 
ground of inadmissibility, he or she 
may apply to the immigration judge 
for such waiver. The immigration judge 
shall inform the alien of his or her ap-
parent eligibility to apply for any of 
the benefits enumerated in this chapter 
and shall afford the alien an oppor-
tunity to make application during the 
hearing, in accordance with the provi-
sions of § 1240.8(d). In a relevant case, 
the immigration judge may adjudicate 
the sufficiency of an Affidavit of Sup-
port Under Section 213A (Form I–864), 
executed on behalf of an applicant for 
admission or for adjustment of status, 
in accordance with the provisions of 
section 213A of the Act and 8 CFR part 
213a. 

(3) In exercising discretionary power 
when considering an application for 
status as a permanent resident under 
this chapter, the immigration judge 
may consider and base the decision on 
information not contained in the 
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record and not made available for in-
spection by the alien, provided the 
Commissioner has determined that 
such information is relevant and is 
classified under the applicable Execu-
tive Order as requiring protection from 
unauthorized disclosure in the interest 
of national security. Whenever the im-
migration judge believes that he or she 
can do so while safeguarding both the 
information and its source, the immi-
gration judge should inform the alien 
of the general nature of the informa-
tion in order that the alien may have 
an opportunity to offer opposing evi-
dence. A decision based in whole or in 
part on such classified information 
shall state that the information is ma-
terial to the decision. 

(b) Voluntary departure. The alien 
may apply to the immigration judge 
for voluntary departure in lieu of re-
moval pursuant to section 240B of the 
Act and subpart C of this part. 

(c) Applications for asylum and with-
holding of removal. (1) If the alien ex-
presses fear of persecution or harm 
upon return to any of the countries to 
which the alien might be removed pur-
suant to § 1240.10(f), and the alien has 
not previously filed an application for 
asylum or withholding of removal that 
has been referred to the immigration 
judge by an asylum officer in accord-
ance with § 1208.14 of this chapter, the 
immigration judge shall: 

(i) Advise the alien that he or she 
may apply for asylum in the United 
States or withholding of removal to 
those countries; 

(ii) Make available the appropriate 
application forms; and 

(iii) Advise the alien of the privilege 
of being represented by counsel at no 
expense to the government and of the 
consequences, pursuant to section 
208(d)(6) of the Act, of knowingly filing 
a frivolous application for asylum. The 
immigration judge shall provide to the 
alien a list of persons who have indi-
cated their availability to represent 
aliens in asylum proceedings on a pro 
bono basis. 

(2) An application for asylum or 
withholding of removal must be filed 
with the Immigration Court, pursuant 
to § 1208.4(c) of this chapter. Upon re-
ceipt of an application that has not 
been referred by an asylum officer, the 

Immigration Court shall forward a 
copy to the Department of State pursu-
ant to § 1208.11 of this chapter and shall 
calendar the case for a hearing. The 
reply, if any, from the Department of 
State, unless classified under the appli-
cable Executive Order, shall be given 
to both the alien and to the Service 
counsel representing the government. 

(3) Applications for asylum and with-
holding of removal so filed will be de-
cided by the immigration judge pursu-
ant to the requirements and standards 
established in 8 CFR part 1208 of this 
chapter after an evidentiary hearing to 
resolve factual issues in dispute. An 
evidentiary hearing extending beyond 
issues related to the basis for a manda-
tory denial of the application pursuant 
to § 1208.14 or § 1208.16 of this chapter is 
not necessary once the immigration 
judge has determined that such a de-
nial is required. 

(i) Evidentiary hearings on applica-
tions for asylum or withholding of re-
moval will be open to the public unless 
the alien expressly requests that the 
hearing be closed pursuant to § 3.27 of 
this chapter. The immigration judge 
shall inquire whether the alien re-
quests such closure. 

(ii) Nothing in this section is in-
tended to limit the authority of the 
immigration judge to properly control 
the scope of any evidentiary hearing. 

(iii) During the removal hearing, the 
alien shall be examined under oath on 
his or her application and may present 
evidence and witnesses in his or her 
own behalf. The alien has the burden of 
establishing that he or she is a refugee 
as defined in section 101(a)(42) of the 
Act pursuant to the standards set forth 
in § 1208.13 of this chapter. 

(iv) Service counsel may call wit-
nesses and present evidence for the 
record, including information classified 
under the applicable Executive Order, 
provided the immigration judge or the 
Board has determined that such infor-
mation is relevant to the hearing. 
When the immigration judge receives 
such classified information, he or she 
shall inform the alien. The agency that 
provides the classified information to 
the immigration judge may provide an 
unclassified summary of the informa-
tion for release to the alien, whenever 
it determines it can do so consistently 
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with safeguarding both the classified 
nature of the information and its 
sources. The summary should be as de-
tailed as possible, in order that the 
alien may have an opportunity to offer 
opposing evidence. A decision based in 
whole or in part on such classified in-
formation shall state whether such in-
formation is material to the decision. 

(4) The decision of an immigration 
judge to grant or deny asylum or with-
holding of removal shall be commu-
nicated to the alien and to the Service 
counsel. An adverse decision shall state 
why asylum or withholding of removal 
was denied. 

(d) Application for relief under sections 
237(a)(1)(H) and 237(a)(1)(E)(iii) of the 
Act. The respondent may apply to the 
immigration judge for relief from re-
moval under sections 237(a)(1)(H) and 
237(a)(1)(E)(iii) of the Act. 

(e) General. An application under this 
section shall be made only during the 
hearing and shall not be held to con-
stitute a concession of alienage or de-
portability in any case in which the re-
spondent does not admit his or her 
alienage or deportability. However, 
nothing in this section shall prohibit 
the Service from using information 
supplied in an application for asylum 
or withholding of deportation or re-
moval submitted to the Service on or 
after January 4, 1995, as the basis for 
issuance of a charging document or to 
establish alienage or deportability in a 
case referred to an immigration judge 
under § 1208.14(b) of this chapter. The 
alien shall have the burden of estab-
lishing that he or she is eligible for any 
requested benefit or privilege and that 
it should be granted in the exercise of 
discretion. Nothing contained in this 
section is intended to foreclose the re-
spondent from applying for any benefit 
or privilege that he or she believes 
himself or herself eligible to receive in 
proceedings under this part. Nothing in 
this section is intended to limit the At-
torney General’s authority to remove 
an alien to any country permitted by 
section 241(b) of the Act. 

(f) Fees. The alien shall not be re-
quired to pay a fee on more than one 
application within paragraphs (a) and 
(c) of this section, provided that the 
minimum fee imposed when more than 
one application is made shall be deter-

mined by the cost of the application 
with the highest fee. When a motion to 
reopen or reconsider is made concur-
rently with an application for relief 
seeking one of the immigration bene-
fits set forth in paragraphs (a) and (c) 
of this section, only the fee set forth in 
§ 103.7(b)(1) of 8 CFR chapter I for the 
motion must accompany the motion 
and application for relief. If such a mo-
tion is granted, the appropriate fee for 
the application for relief, if any, set 
forth in 8 CFR 103.7(b)(1), must be paid 
within the time specified in order to 
complete the application. 

(g) Safe third country agreement. (1) 
The immigration judge has authority 
to apply section 208(a)(2)(A) of the Act, 
relating to a determination that an 
alien may be removed to a safe third 
country pursuant to a bilateral or mul-
tilateral agreement (Agreement), in 
the case of an alien who is subject to 
the terms of the Agreement and is 
placed in proceedings pursuant to sec-
tion 240 of the Act. In an appropriate 
case, the immigration judge shall de-
termine whether under the Agreement 
the alien should be returned to the safe 
third country, or whether the alien 
should be permitted to pursue asylum 
or other protection claims in the 
United States. 

(2) An alien described in paragraph 
(g)(1) of this section is ineligible to 
apply for asylum, pursuant to section 
208(a)(2)(A) of the Act, unless the immi-
gration judge determines, by prepon-
derance of the evidence, that: 

(i) The Agreement does not apply to 
the alien or does not preclude the alien 
from applying for asylum in the United 
States; or 

(ii) The alien qualifies for an excep-
tion to the Agreement as set forth in 
paragraph (g)(3) of this section. 

(3) The immigration judge shall 
apply the applicable regulations in de-
ciding whether the alien qualifies for 
any exception under the Agreement 
that would permit the United States to 
exercise authority over the alien’s asy-
lum claim. The exceptions under the 
Agreement are codified at 8 CFR 
208.30(e)(6)(iii). The immigration judge 
shall not review, consider, or decide 
any issues pertaining to any discre-
tionary determination on whether the 
alien should be permitted to pursue an 
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asylum claim in the United States not-
withstanding the general terms of the 
Agreement, as such discretionary pub-
lic interest determinations are re-
served to DHS. However, an alien in re-
moval proceedings who is otherwise in-
eligible to apply for asylum under the 
Agreement may apply for asylum if 
DHS files a written notice in the pro-
ceedings before the immigration judge 
that it has decided in the public inter-
est to allow the alien to pursue claims 
for asylum or withholding of removal 
in the United States. 

(4) An alien who is found to be ineli-
gible to apply for asylum under section 
208(a)(2)(A) of the Act is ineligible to 
apply for withholding of removal pur-
suant to section 241(b)(3) of the Act and 
the Convention against Torture. How-
ever, the alien may apply for any other 
relief from removal for which the alien 
may be eligible. If an alien who is sub-
ject to section 208(a)(2)(A) of the Act is 
ordered removed, the alien shall be or-
dered removed to the safe third coun-
try in which the alien will be able to 
pursue his or her claims for asylum or 
protection against persecution or tor-
ture under the laws of that country. 

[62 FR 10367, Mar. 6, 1997, as amended at 62 
FR 45150, Aug. 26, 1997; 63 FR 27829, May 21, 
1998; 64 FR 25766, May 12, 1999; 69 FR 69497, 
Nov. 29, 2004; 71 FR 35757, June 21, 2006] 

§ 1240.12 Decision of the immigration 
judge. 

(a) Contents. The decision of the im-
migration judge may be oral or writ-
ten. The decision of the immigration 
judge shall include a finding as to inad-
missibility or deportability. The for-
mal enumeration of findings is not re-
quired. The decision shall also contain 
reasons for granting or denying the re-
quest. The decision shall be concluded 
with the order of the immigration 
judge. 

(b) Summary decision. Notwith-
standing the provisions of paragraph 
(a) of this section, in any case where 
inadmissibility or deportability is de-
termined on the pleadings pursuant to 
§ 1240.10(b) and the respondent does not 
make an application under § 1240.11, the 
alien is statutorily ineligible for relief, 
or the respondent applies for voluntary 
departure only and the immigration 
judge grants the application, the immi-

gration judge may enter a summary de-
cision or, if voluntary departure is 
granted, a summary decision with an 
alternate order of removal. 

(c) Order of the immigration judge. The 
order of the immigration judge shall 
direct the respondent’s removal from 
the United States, or the termination 
of the proceedings, or other such dis-
position of the case as may be appro-
priate. The immigration judge is au-
thorized to issue orders in the alter-
native or in combination as he or she 
may deem necessary. 

(d) Removal. When a respondent is or-
dered removed from the United States, 
the immigration judge shall identify a 
country, or countries in the alter-
native, to which the alien’s removal 
may in the first instance be made, pur-
suant to the provisions of section 241(b) 
of the Act. In the event that the De-
partment of Homeland Security is un-
able to remove the alien to the speci-
fied or alternative country or coun-
tries, the order of the immigration 
judge does not limit the authority of 
the Department of Homeland Security 
to remove the alien to any other coun-
try as permitted by section 241(b) of 
the Act. 

[62 FR 10367, Mar. 6, 1997. Redesignated in 
part and duplicated in part from part 240 at 
68 FR 9838, 9840, Feb. 28, 2003; 70 FR 674, Jan. 
5, 2005] 

§ 1240.13 Notice of decision. 
(a) Written decision. A written deci-

sion shall be served upon the respond-
ent and the Service counsel, together 
with the notice referred to in § 1003.3 of 
this chapter. Service by mail is com-
plete upon mailing. 

(b) Oral decision. An oral decision 
shall be stated by the immigration 
judge in the presence of the respondent 
and the Service counsel, if any, at the 
conclusion of the hearing. A copy of 
the summary written order shall be 
furnished at the request of the respond-
ent or the Service counsel. 

(c) Summary decision. When the immi-
gration judge renders a summary deci-
sion as provided in § 1240.12(b), he or she 
shall serve a copy thereof upon the re-
spondent and the Service counsel at 
the conclusion of the hearing. 

(d) Decision to remove. If the immigra-
tion judge decides that the respondent 
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