§1244.19

Protected Status. The alien shall have
the right to a de novo determination of
his or her eligibility for Temporary
Protected Status in the deportation or
exclusion proceedings. Review by the
Board of Immigration Appeals shall be
the exclusive administrative appellate
review procedure. If an appeal is al-
ready pending before the Administra-
tive Appeals Unit, the director shall
notify the Administrative Appeals Unit
of the filing of the charging document,
in which case the pending appeal shall
be dismissed and the record of pro-
ceeding returned to the jurisdiction
where the charging document was filed.

(c) Upon denial of Temporary Pro-
tected Status by the Administrative
Appeals Unit, the Administrative Ap-
peals Unit shall immediately forward
the record of proceeding to the director
having jurisdiction over the alien’s
place of residence. The director shall,
as soon as practicable, file a charging
document with the Immigration Court
if the alien is then deportable or ex-
cludable under section 241(a) or section
212(a) of the Act, respectively.

(d) An alien who is determined by the
Service to be deportable or excludable
upon grounds which would have ren-
dered the alien ineligible for such sta-
tus as provided in 8§1240.3(c) and 1240.4
may be detained under the provisions
of this chapter pending deportation or
exclusion proceedings. Such alien may
be removed from the United States
upon entry of a final order of deporta-
tion or exclusion.

[56 FR 619, Jan. 7, 1991, as amended at 56 FR
23498, May 22, 1991; 60 FR 34090, June 30, 1995.
Redesignated at 62 FR 10367, 10382, Mar. 6,
1997, as amended at 63 FR 63597, Nov. 16, 1998;
64 FR 4782, Feb. 1, 1999]

§1244.19 Termination of designation.

Upon the termination of designation
of a foreign state, those nationals af-
forded temporary Protected Status
shall, upon the sixtieth (60th) day after
the date notice of termination is pub-
lished in the FEDERAL REGISTER, or on
the last day of the most recent exten-
sion of designation by the Attorney
General, automatically and without
further notice or right of appeal, lose
Temporary Protected Status in the
United States. Such termination of a
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foreign state’s designation is not sub-
ject to appeal.

[56 FR 619, Jan. 7, 1991. Redesignated at 62 FR
10367, 10382, Mar. 6, 1997, as amended at 63 FR
63597, Nov. 16, 1998]

§1244.20 Waiver of fees.

(a) Any of the fees prescribed in 8
CFR 103.7(b) which relate to applica-
tions to the district director or service
center director for Temporary Pro-
tected Status may be waived if the ap-
plicant establishes that he or she is un-
able to pay the prescribed fee. The ap-
plicant will have established his or her
inability to pay when the adjudicating
officer concludes, on the basis of the
requisite affidavit and of any other in-
formation submitted, that it is more
probable than not that:

(1) The applicant’s gross income from
all sources for the three-month period
prior to the filing of the fee waiver re-
quest, including income received or
earned by any dependent in the United
States, was equaled or exceeded by es-
sential expenditures for such three-
month period; and

(2) The applicant does not own, pos-
sess, or control assets sufficient to pay
the fee without substantial hardship.

(b) For purposes of this section, es-
sential expenditures are limited to rea-
sonable expenditures for rent, utilities,
food, transportation to and from em-
ployment, and any essential extraor-
dinary expenditures, such as essential
medical expenses, or expenses for
clothing, laundry, and child care, to
the extent that the applicant can show
that those expenditures made during
the three-month period prior to the fil-
ing of the fee waiver request were rea-
sonable and essential to his or her
physical well-being or to earning a
livelihood.

(c) For purposes of this section, the
TPS registration fee (including the fee
for employment authorization, if appli-
cable) shall be considered an essential
expenditure. A fee waiver will be grant-
ed if the sum of the fees for TPS reg-
istration and employment authoriza-
tion equals or exceeds income and as-
sets that remain after deducting other
essential expenditures.

(d) If an adjudicating officer is satis-
fied that an applicant has established
inability to pay, he or she shall not
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deny a fee waiver due to the cost of ad-
ministering the TPS program.

(e) For purposes of this section, the
following documentation shall be re-
quired:

(1) The applicant seeking a fee waiver
must submit an affidavit, under pen-
alty of perjury, setting forth informa-
tion to establish that he or she satis-
fies the requirements of this section.
The affidavit shall individually list:

(i) The applicant’s monthly gross in-
come from each source for each of the
three months prior to the filing of the
fee waiver request;

(ii) All assets owned, possessed, or
controlled by the applicant or by his or
her dependents;

(iii) The applicant’s essential month-
ly expenditures, itemized for each of
the three months prior to the filing of
the fee waiver request, including essen-
tial extraordinary expenditures; and

(iv) The applicant’s dependents in the
United States, his or her relationship
to those dependents, the dependents’
ages, any income earned or received by
those dependents, and the street ad-
dress of each dependent’s place of resi-
dence.

(2) The applicant may also submit
other documentation tending to sub-
stantiate his or her inability to pay.

() If the adjudicating officer con-
cludes based upon the totality of their
circumstances that the information
presented in the affidavit and in any
other additional documentation is in-
accurate or insufficient, the adjudi-
cating officer may require that the ap-
plicant submit the following additional
documents prior to the adjudication of
a fee waiver:

(1) The applicant’s employment
records, pay stubs, W-2 forms, letter(s)
from employer(s), and proof of filing of
a local, state, or federal income tax re-
turn. The same documents may also be
required from the applicant’s depend-
ents in the United States.

(2) The applicant’s rent receipts, bills
for essential utilities (for example, gas,
electricity, telephone, water), food,
medical expenses, and receipts for
other essential expenditures.

(3) Documentation to show all assets
owned, possessed, or controlled by the
applicant or by dependents of the appli-
cant.
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(4) Evidence of the applicant’s living
arrangements in the United States (liv-
ing with relative, living in his or her
own house or apartment, etc.), and evi-
dence of whether his or her spouse,
children, or other dependents are resid-
ing in his or her household in the
United States.

(5) Evidence of the applicant’s essen-
tial extraordinary expenditures or
those of his or her dependents residing
in the United States.

(g) The adjudicating officer must
consider the totality of the informa-
tion submitted in each case before re-
quiring additional information or ren-
dering a final decision.

(h) AIll documents submitted by the
applicant or required by the adjudi-
cating officer in support of a fee waiver
request are subject to verification by
the Service.

(1) In requiring additional informa-
tion, the adjudicating officer should
consider that some applicants may
have little or no documentation to sub-
stantiate their claims. An adjudicating
officer may accept other evidence, such
as an affidavit from a member of the
community of good moral character,
but only if the applicant provides an
affidavit stating that more direct docu-
mentary evidence in unavailable.

[57 FR 34507, Aug. 5, 1992. Redesignated at 62
FR 10367, 10382, Mar. 6, 1997]

PART 1245—ADJUSTMENT OF STA-
TUS TO THAT OF PERSON ADMIT-

TED FOR PERMANENT RESI-
DENCE
Sec.

1245.1 Eligibility.

1245.2 Application.

1245.3 Adjustment of status under section 13
of the Act of September 11, 1957, as
amended.

1245.4 Documentary requirements.

1245.5 Medical examination.

1245.6 Interview.

1245.7 Adjustment of status of certain So-
viet and Indochinese parolees under the
Foreign Operations Appropriations Act
for Fiscal Year 1990 (Pub. L. 101-167).

1245.8 Adjustment of status as a special im-
migrant under section 101(a)(27)(K) of the
Act.

1245.9 Adjustment of status of certain na-
tionals of the People’s Republic of China
under Public Law 102-404.

1045



