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Qualifying Family Member of U–1 Re-
cipient.’’ An alien in U nonimmigrant 
status who is seeking a waiver of sec-
tion 212(a)(9)(B) of the Act, 8 U.S.C. 
1182(a)(9)(B) (unlawful presence ground 
of inadmissibility triggered by depar-
ture from the United States), must file 
Form I–192 prior to his or her applica-
tion for re-entry to the United States 
in accordance with the form instruc-
tions. 

(b) Treatment of waiver application. (1) 
USCIS, in its discretion, may grant 
Form I–192 based on section 212(d)(14) 
of the Act, 8 U.S.C. 1182(d)(14), if it de-
termines that it is in the public or na-
tional interest to exercise discretion to 
waive the applicable ground(s) of inad-
missibility. USCIS may not waive a 
ground of inadmissibility based upon 
section 212(a)(3)(E) of the Act, 8 U.S.C. 
1182(a)(3)(E). USCIS, in its discretion, 
may grant Form I–192 based on section 
212(d)(3) of the Act, 8 U.S.C. 1182(d)(3), 
except where the ground of inadmis-
sibility arises under sections 
212(a)(3)(A)(i)(I), (3)(A)(ii), (3)(A)(iii), 
(3)(C), or (3)(E) of the Act, 8 U.S.C. 
1182(a)(3)(A)(i)(I), (3)(A)(ii), (3)(A)(iii), 
(3)(C), or (3)(E). 

(2) In the case of applicants inadmis-
sible on criminal or related grounds, in 
exercising its discretion USCIS will 
consider the number and severity of 
the offenses of which the applicant has 
been convicted. In cases involving vio-
lent or dangerous crimes or inadmis-
sibility based on the security and re-
lated grounds in section 212(a)(3) of the 
Act, USCIS will only exercise favorable 
discretion in extraordinary cir-
cumstances. 

(3) There is no appeal of a decision to 
deny a waiver. However, nothing in 
this paragraph is intended to prevent 
an applicant from re-filing a request 
for a waiver of ground of inadmis-
sibility in appropriate cases. 

(c) Revocation. The Secretary of 
Homeland Security, at any time, may 
revoke a waiver previously authorized 
under section 212(d) of the Act, 8 U.S.C. 
118(d). Under no circumstances will the 
alien or any party acting on his or her 
behalf have a right to appeal from a de-
cision to revoke a waiver. 

[72 FR 53035, Sept. 17, 2007] 

PART 213—ADMISSION OF ALIENS 
ON GIVING BOND OR CASH DE-
POSIT 

AUTHORITY: 8 U.S.C. 1103; 8 CFR part 2. 

§ 213.1 Admission under bond or cash 
deposit. 

The district director having jurisdic-
tion over the intended place of resi-
dence of an alien may accept a public 
charge bond prior to the issuance of an 
immigrant visa to the alien upon re-
ceipt of a request directly from a 
United States consular officer or upon 
presentation by an interested person of 
a notification from the consular officer 
requiring such a bond. Upon acceptance 
of such a bond, the district director 
shall notify the U.S. consular officer 
who requested the bond, giving the 
date and place of acceptance and the 
amount of the bond. The district direc-
tor having jurisdiction over the place 
where the examination for admission is 
being conducted or the special inquiry 
officer to whom the case is referred 
may exercise the authority contained 
in section 213 of the Act. All bonds and 
agreements covering cash deposits 
given as a condition of admission of an 
alien under section 213 of the Act shall 
be executed on Form I–352 and shall be 
in the sum of not less than $1,000. The 
officer accepting such deposit shall 
give his receipt therefor on Form I–305. 
For procedures relating to bond riders, 
acceptable sureties, cancellation or 
breaching of bonds, see § 103.6 of this 
chapter. 

[29 FR 10579, July 30, 1964, as amended at 32 
FR 9626, July 4, 1967; 62 FR 10349, Mar. 6, 1997] 

PART 213a—AFFIDAVITS OF SUP-
PORT ON BEHALF OF IMMI-
GRANTS 

Sec. 
213a.1 Definitions. 
213a.2 Use of affidavit of support. 
213a.3 Notice of change of address. 
213a.4 Actions for reimbursement, public 

notice, and congressional reports. 
213a.5 Relationship of this part to other af-

fidavits of support. 

AUTHORITY: 8 U.S.C. 1183a; 8 CFR part 2. 

SOURCE: 62 FR 54352, Oct. 20, 1997, unless 
otherwise noted. 
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§ 213a.1 Definitions. 

As used in this part, the term: 
Domicile means the place where a 

sponsor has his or her principal resi-
dence, as defined in section 101(a)(33) of 
the Act, with the intention to main-
tain that residence for the foreseeable 
future. 

Federal poverty line means the level of 
income equal to the poverty guidelines 
as issued by the Secretary of Health 
and Human Services in accordance 
with 42 U.S.C. 9902 that is applicable to 
a household of the size involved. For 
purposes of considering the Form I–864, 
Affidavit of Support Under Section 
213A of the Act, the Service and Con-
sular Posts will use the most recent in-
come-poverty guidelines published in 
the FEDERAL REGISTER by the Depart-
ment of Health and Human Services. 
These guidelines are updated annually, 
and the Service and Consular Posts 
will begin to use updated guidelines on 
the first day of the second month after 
the date the guidelines are published in 
the FEDERAL REGISTER. 

Household income means the income 
used to determine whether the sponsor 
meets the minimum income require-
ments under sections 213A(f)(1)(E), 
213A(f)(3), or 213A(f)(5) of the Act. It in-
cludes the income of the sponsor, and 
of the sponsor’s spouse and any other 
person included in determining the 
sponsor’s household size, if the spouse 
or other person is at least 18 years old 
and has signed a U.S. Citizenship and 
Immigration Services (USCIS) Form I– 
864A, Affidavit of Support Contract Be-
tween Sponsor and Household Member, 
on behalf of the sponsor and intending 
immigrants. The ‘‘household income’’ 
may not, however, include the income 
of an intending immigrant, unless the 
intending immigrant is either the 
sponsor’s spouse or has the same prin-
cipal residence as the sponsor and the 
preponderance of the evidence shows 
that the intending immigrant’s income 
results from the intending immigrant’s 
lawful employment in the United 
States or from some other lawful 
source that will continue to be avail-
able to the intending immigrant after 
he or she acquires permanent resident 
status. The prospect of employment in 
the United States that has not yet ac-

tually begun will not be sufficient to 
meet this requirement. 

Household size means the number ob-
tained by adding the number of persons 
specified in this definition. In calcu-
lating household size, no individual 
shall be counted more than once. If the 
intending immigrant’s spouse or child 
is a citizen or already holds the status 
of an alien lawfully admitted for per-
manent residence, then the sponsor 
should not include that spouse or child 
in determining the total household 
size, unless the intending immigrant’s 
spouse or child is a dependent of the 
sponsor. 

(1) In all cases, the household size in-
cludes the sponsor, the sponsor’s 
spouse and all of the sponsor’s chil-
dren, as defined in section 101(b)(1) of 
the Act (other than a stepchild who 
meets the requirements of section 
101(b)(1)(B) of the Act, if the stepchild 
does not reside with the sponsor, is not 
claimed by the sponsor as a dependent 
for tax purposes, and is not seeking to 
immigrate based on the stepparent/ 
stepchild relationship), unless these 
children have reached the age of major-
ity under the law of the place of domi-
cile and the sponsor did not claim them 
as dependents on the sponsor’s Federal 
income tax return for the most recent 
tax year. The following persons must 
also be included in calculating the 
sponsor’s household size: Any other 
persons (whether related to the sponsor 
or not) whom the sponsor has claimed 
as dependents on the sponsor’s Federal 
income tax return for the most recent 
tax year, even if such persons do not 
have the same principal residence as 
the sponsor, plus the number of aliens 
the sponsor has sponsored under any 
other Forms I–864 for whom the spon-
sor’s support obligation has not termi-
nated, plus the number of aliens to be 
sponsored under the current Form I– 
864, even if such aliens do not or will 
not have the same principal residence 
as the sponsor. If a child, as defined in 
section 101(b)(1) of the Act, or spouse of 
the principal intending immigrant is 
an alien who does not currently reside 
in the United States and who either is 
not seeking to immigrate at the same 
time as, or will not seek to immigrate 
within six months of the principal in-
tending immigrant’s immigration, the 
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sponsor may exclude that child or 
spouse in calculating the sponsor’s 
household size. 

(2) If the sponsor chooses to do so, 
the sponsor may add to the number of 
persons specified in the first part of 
this definition the number of relatives 
(as defined in this section) of the spon-
sor who have the same principal resi-
dence as the sponsor and whose income 
will be relied on to meet the require-
ments of section 213A of the Act and 
this part. 

Immigration Officer, solely for pur-
poses of this part, includes a Consular 
Officer, as defined by section 101(a)(9) 
of the Act, as well as an Immigration 
Officer, as defined by § 103.1(j) of this 
chapter. 

Income means an individual’s total 
income (adjusted gross income for 
those who file IRS Form 1040EZ) for 
purposes of the individual’s U.S. Fed-
eral income tax liability, including a 
joint income tax return (e.g., line 22 on 
the 2004 IRS Form 1040, line 15 on the 
2004 IRS Form 1040A, or line 4 on the 
2004 IRS Form 1040EZ or the cor-
responding line on any future revision 
of these IRS Forms). Only an individ-
ual’s Federal income tax return—that 
is, neither a state or territorial income 
tax return nor an income tax return 
filed with a foreign government—shall 
be filed with an affidavit of support, 
unless the individual had no duty to 
file a Federal income tax return, and 
claims that his or her state, territorial 
or foreign taxable income is sufficient 
to establish the sufficiency of the affi-
davit of support. 

Intending immigrant means any bene-
ficiary of an immigrant visa petition 
filed under section 204 of the Act, in-
cluding any alien who will accompany 
or follow-to-join the principal bene-
ficiary. 

Joint sponsor means any individual 
who meets the requirements of section 
213A(f)(1)(A), (B), (C), and (E) of the Act 
and 8 CFR 213a.2(c)(1)(i), and who, as 
permitted by section 213A(f)(5)(A) of 
the Act, is willing to submit a Form I– 
864 and accept joint and several liabil-
ity with the sponsor or substitute spon-
sor, in any case in which the sponsor’s 
or substitute sponsor’s household in-
come is not sufficient to satisfy the re-
quirements of section 213A of the Act. 

Means-tested public benefit means ei-
ther a Federal means-tested public 
benefit, which is any public benefit 
funded in whole or in part by funds pro-
vided by the Federal Government that 
the Federal agency administering the 
Federal funds has determined to be a 
Federal means-tested public benefit 
under the Personal Responsibility and 
Work Opportunity Reconciliation Act 
of 1996, Public Law 104–193, or a State 
means-tested public benefit, which is 
any public benefit for which no Federal 
funds are provided that a State, State 
agency, or political subdivision of a 
State has determined to be a means- 
tested public benefit. No benefit shall 
be considered to be a means-tested pub-
lic benefit if it is a benefit described in 
sections 401(b), 411(b), 422(b) or 423(d) of 
Public Law 104–193. 

Program official means the officer or 
employee of any Federal, State, or 
local government agency or of any pri-
vate agency that administers any 
means-tested public benefit program 
who has authority to act on the agen-
cy’s behalf in seeking reimbursement 
of means-tested public benefits. 

Relative means a husband, wife, fa-
ther, mother, child, adult son, adult 
daughter, brother, or sister. 

Significant ownership interest means 
an ownership interest of 5 percent or 
more in a for-profit entity that filed an 
immigrant visa petition to accord a 
prospective employee an immigrant 
status under section 203(b) of the Act. 

Sponsor means an individual who is 
either required to execute or has exe-
cuted a Form I–864 under this part. 

Sponsored immigrant means any alien 
who was an intending immigrant, once 
that person has been lawfully admitted 
for permanent residence, so that the af-
fidavit of support filed for that person 
under this part has entered into force. 

Substitute sponsor means an indi-
vidual who meets the requirements of 
section 213A(f)(1)(A), (B), (C), and (E) of 
the Act and 8 CFR 213a.2(c)(1)(i), who is 
related to the principal intending im-
migrant in one of the ways described in 
section 213A(f)(5)(B) of the Act, and 
who is willing to sign a Form I–864 in 
place of the now-deceased person who 
filed the Form I–130 or Form I–129F 
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that provides the basis for the intend-
ing immigrant’s ability to seek perma-
nent residence. 

[62 FR 54352, Oct. 20, 1997, as amended at 71 
FR 35749, June 21, 2006] 

§ 213a.2 Use of affidavit of support. 
(a) General. (1)(i)(A) In any case speci-

fied in paragraph (a)(2) of this section, 
an intending immigrant is inadmissible 
as an alien likely to become a public 
charge, unless the qualified sponsor 
specified in paragraph (b) of this sec-
tion or a substitute sponsor and, if nec-
essary, a joint sponsor, has executed on 
behalf of the intending immigrant a 
Form I–864, Affidavit of Support Under 
Section 213A of the Act, in accordance 
with section 213A of the Act, this sec-
tion, and the instructions on Form I– 
864. The sponsor may use the Form I– 
864EZ, EZ Affidavit of Support Under 
Section 213A of the Act, rather than 
the Form I–864, if the sponsor meets 
the eligibility requirements on the in-
structions for the Form I–864EZ. Each 
reference in this section to Form I–864 
is deemed to be a reference to Form I– 
864EZ for any case in which the sponsor 
is eligible to use the Form I–864EZ. 

(B) If the intending immigrant 
claims that, under paragraph 
(a)(2)(ii)(A), (C), or (E) of this section, 
the intending immigrant is exempt 
from the requirement to file a Form I– 
864, the intending immigrant must in-
clude with his or her application for an 
immigrant visa or adjustment of status 
a properly completed Form I–864W, In-
tending Immigrant’s I–864 Exemption. 

(ii) An affidavit of support is exe-
cuted when a sponsor signs a Form I– 
864 and that Form I–864 is submitted, 
together with the current edition of 
Form I–864P and the initial evidence 
required by this section, in accordance 
with this paragraph. The current edi-
tion Form I–864P is available on the 
Internet at http://www.uscis.gov/graph-
ics/formsfee/forms. Those without Inter-
net access may call (800) 870–3676 to ob-
tain the Form I–864P. 

(A) If the intending immigrant is ap-
plying for an immigrant visa, the in-
tending immigrant must submit the 
Form I–864 (and any Forms I–864A) to 
the Department of State officer with 
jurisdiction over the intending immi-
grant’s application for an immigrant 

visa, in accordance with instructions 
from the Department of State officer 
or the National Visa Center; 

(B) If the intending immigrant is ap-
plying for adjustment of status, the in-
tending immigrant must submit the 
Form I–864 (and any Forms I–864A) 
with the application for adjustment of 
status. 

(iii) There must be a separate Form 
I–864 (and any Form(s) I–864A), with 
original signatures, for each principal 
visa petition beneficiary. 

(iv) Each immigrant who will accom-
pany the principal intending immi-
grant must be included on Form I–864 
(and any Forms I–864A). See paragraph 
(f) of this section for further informa-
tion concerning immigrants who in-
tend to accompany or follow the prin-
cipal intending immigrant to the 
United States. 

(v)(A) Except as provided for under 
paragraph (a)(1)(v)(B) of this section, 
the Department of State officer, immi-
gration officer, or immigration judge 
shall determine the sufficiency of a 
Form I–864 or I–864A based on the spon-
sor’s, substitute sponsor’s, or joint 
sponsor’s reasonably expected house-
hold income in the year in which the 
intending immigrant filed the applica-
tion for an immigrant visa or for ad-
justment of status, and based on the 
evidence submitted with the Form I– 
864 or Form I–864A and the Poverty 
Guidelines in effect when the intending 
immigrant filed the application for an 
immigrant visa or adjustment of sta-
tus. 

(B) If more than one year passes be-
tween the filing of the Form I–864 or 
Form I–864A and the hearing, inter-
view, or examination of the intending 
immigrant concerning the intending 
immigrant’s application for an immi-
grant visa or adjustment of status, and 
the Department of State officer, immi-
gration officer or immigration judge 
determines, in the exercise of discre-
tion, that the particular facts of the 
case make the submission of additional 
evidence necessary to the proper adju-
dication of the case, then the Depart-
ment of State officer, immigration offi-
cer or immigration judge may direct 
the intending immigrant to submit ad-
ditional evidence. A Department of 
State officer or immigration officer 

VerDate Aug<31>2005 14:55 Feb 20, 2008 Jkt 214027 PO 00000 Frm 00260 Fmt 8010 Sfmt 8010 Y:\SGML\214027.XXX 214027ys
hi

ve
rs

 o
n 

P
R

O
D

1P
C

62
 w

ith
 C

F
R


