§104.46

regarding whether the claimant is ca-
pable of performing his or her usual
profession in light of the injuries.

(2) Total permanent disability. With re-
spect to claims of total permanent dis-
ability, the Special Master may accept
a determination of disability made by
the Social Security Administration as
evidence of disability without any fur-
ther medical evidence or review. The
Special Master may also consider de-
terminations of permanent total dis-
ability made by other governmental
agencies or private insurers in evalu-
ating the claim. The Special Master
may require that the claimant submit
an evaluation of the claimant’s dis-
ability and ability to perform his or
her occupation prepared by medical ex-
perts.

(38) Partial disability. With respect to
claims of partial disability, the Special
Master may consider evidence of the
effect of the partial disability on the
claimant’s ability to perform his or her
usual occupation as well as the effect
of the partial disability on the claim-
ant’s ability to participate in usual
daily activities.

(b) Medical Expense Loss. This loss
equals the out-of-pocket medical ex-
penses that were incurred as a result of
the physical harm suffered by the vic-
tim (i.e., those medical expenses that
were not paid for or reimbursed
through health insurance). In addition,
this loss equals future out-of-pocket
medical expenses that will be incurred
as a result of the physical harm suf-
fered by the victim (i.e., those medical
expenses that will not be paid for or re-
imbursed through health insurance).
These losses shall be calculated on a
case-by-case basis, using documenta-
tion and other information submitted
by the claimant.

(c) Replacement services loss. For in-
jured claimants who did not have any
prior earned income, or who worked
only part-time outside the home, eco-
nomic loss may be determined with ref-
erence to replacement services and
similar measures.

(d) Loss of business or employment op-
portunities. Such losses shall be ad-
dressed through the procedure outlined
above in paragraph (a) of this section.
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§104.46 Determination of presumed
noneconomic losses for claimants
who suffered physical harm.

The Special Master may determine
the presumed noneconomic losses for
claimants who suffered physical harm
(but did not die) by relying upon the
noneconomic losses described in §104.44
and adjusting the losses based upon the
extent of the victim’s physical harm.
Such presumed losses include any non-
economic component of replacement
services loss.

§104.47

(a) Payments that constitute collateral
source compensation. The amount of
compensation shall be reduced by all
collateral source compensation, includ-
ing life insurance, pension funds, death
benefits programs, and payments by
Federal, State, or local governments
related to the terrorist-related aircraft
crashes of September 11, 2001. In deter-
mining the appropriate collateral
source offset for future benefit pay-
ments, the Special Master may employ
an appropriate methodology for deter-
mining the present value of such future
benefits. In determining the appro-
priate value of offsets for pension
funds, life insurance and similar collat-
eral sources, the Special Master may,
as appropriate, reduce the amount of
offsets to take account of self-con-
tributions made or premiums paid by
the victim during his or her lifetime.
In determining the appropriate collat-
eral source offset for future benefit
payments that are contingent upon one
or more future event(s), the Special
Master may reduce such offsets to ac-
count for the possibility that the fu-
ture contingencies may or may not
occur. In cases where the recipients of
collateral source compensation are not
beneficiaries of the awards from the
Fund, the Special Master shall have
discretion to exclude such compensa-
tion from the collateral source offset
where necessary to prevent bene-
ficiaries from having their awards re-
duced by collateral source compensa-
tion that they will not receive.

(b) Payments that do not constitute col-
lateral source compensation. The fol-
lowing payments received by claimants
do not constitute collateral source
compensation:

Collateral sources.
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