§16.12

activities of the government is ‘“‘im-
portant’ enough to be made public.

(3) To determine whether the second
fee waiver requirement is met, compo-
nents will consider the following fac-
tors:

(i) The existence and magnitude of a
commercial interest: Whether the re-
quester has a commercial interest that
would be furthered by the requested dis-
closure. Components shall consider any
commercial interest of the requester
(with reference to the definition of
“‘commercial use’” in paragraph (b)(1)
of this section), or of any person on
whose behalf the requester may be act-
ing, that would be furthered by the re-
quested disclosure. Requesters shall be
given an opportunity in the adminis-
trative process to provide explanatory
information regarding this consider-
ation.

(i1) The primary interest in disclosure:
Whether any identified commercial inter-
est of the requester is sufficiently large, in
comparison with the public interest in dis-
closure, that disclosure is ‘‘primarily in
the commercial interest of the requester.”’
A fee waiver or reduction is justified
where the public interest standard is
satisfied and that public interest is
greater in magnitude than that of any
identified commercial interest in dis-
closure. Components ordinarily shall
presume that where a news media re-
quester has satisfied the public interest
standard, the public interest will be
the interest primarily served by disclo-
sure to that requester. Disclosure to
data brokers or others who merely
compile and market government infor-
mation for direct economic return
shall not be presumed to primarily
serve the public interest.

(4) Where only some of the records to
be released satisfy the requirements for
a waiver of fees, a waiver shall be
granted for those records.

(5) Requests for the waiver or reduc-
tion of fees should address the factors
listed in paragraphs (k)(2) and (3) of
this section, insofar as they apply to
each request. Components will exercise
their discretion to consider the cost-ef-
fectiveness of their investment of ad-
ministrative resources in this decision-
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making process, however, in deciding
to grant waivers or reductions of fees.

[Order No. 2156-98, 63 FR 29593, June 1, 1998;
63 FR 34965, June 26, 1998; 63 FR 36295, July 2,
1998; 63 FR 51401, Sept. 25, 1998]

§16.12 Other rights and services.

Nothing in this subpart shall be con-
strued to entitle any person, as of
right, to any service or to the disclo-
sure of any record to which such person
is not entitled under the FOIA.

Subpart B—Production or Disclo-
sure in Federal and State Pro-
ceedings

SOURCE: Order No. 919-80, 45 FR 83210, Dec.
18, 1980, unless otherwise noted.

§16.21 Purpose and scope.

(a) This subpart sets forth procedures
to be followed with respect to the pro-
duction or disclosure of any material
contained in the files of the Depart-
ment, any information relating to ma-
terial contained in the files of the De-
partment, or any information acquired
by any person while such person was an
employee of the Department as a part
of the performance of that person’s of-
ficial duties or because of that person’s
official status:

(1) In all federal and state pro-
ceedings in which the United States is
a party; and

(2) In all federal and state pro-
ceedings in which the United States is
not a party, including any proceedings
in which the Department is rep-
resenting a government employee sole-
ly in that employee’s individual capac-
ity, when a subpoena, order, or other
demand (hereinafter collectively re-
ferred to as a ‘‘demand’’) of a court or
other authority is issued for such ma-
terial or information.

(b) For purposes of this subpart, the
term employee of the Department in-
cludes all officers and employees of the
United States appointed by, or subject
to the supervision, jurisdiction, or con-
trol of the Attorney General of the
United States, including U.S. Attor-
neys, U.S. Marshals, U.S. Trustees and
members of the staffs of those officials.
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