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the offender’s release from the confine-
ment portion of the intervening sen-
tence.

(e) An offender whose supervised re-
lease is revoked shall be given credit
for all time in confinement resulting
from any new offense or violation that
is considered by the Commission as a
basis for revocation, but solely for the
purpose of satisfying the time ranges
in the reparole guidelines at §2.21. The
computation of the offender’s sentence,
and the forfeiture of time on supervised
release, are not affected by such guide-
line credit.

§2.214 Probable cause hearing and de-
termination.

(a) Hearing. A supervised releasee
who is retaken and held in custody in
the District of Columbia on a warrant
issued by the Commission, and who has
not been convicted of a new crime,
shall be given a probable cause hearing
by an examiner of the Commission no
later than five days from the date of
such retaking. A releasee who is re-
taken and held in custody outside the
District of Columbia, but within the
Washington D.C. metropolitan area,
and who has not been convicted of a
new crime, shall be given a probable
cause hearing by an examiner of the
Commission within five days of the
releasee’s arrival at a facility where
probable cause hearings are conducted.
The purpose of a probable cause hear-
ing is to determine whether there is
probable cause to believe that the
releasee has violated the conditions of
supervised release as charged, and if so,
whether a local or institutional revoca-
tion hearing should be conducted. If
the examiner finds probable cause, the
examiner shall schedule a final revoca-
tion hearing to be held within 65 days
of the releasee’s arrest.

(b) Notice and opportunity to postpone
hearing. Prior to the commencement of
each docket of probable cause hearings
in the District of Columbia, a list of
the releasees who are scheduled for
probable cause hearings, together with
a copy of the warrant application for
each releasee, shall be sent to the D.C.
Public Defender Service. At or before
the probable cause hearing, the
releasee (or the releasee’s attorney)
may submit a written request that the
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hearing be postponed for any period up
to thirty days, and the Commission
shall ordinarily grant such requests.
Prior to the commencement of the
probable cause hearing, the examiner
shall advise the releasee that the
releasee may accept representation by
the attorney from the D.C. Public De-
fender Service who is assigned to that
docket, waive the assistance of an at-
torney at the probable cause hearing,
or have the probable cause hearing
postponed in order to obtain another
attorney and/or witnesses on his be-
half. In addition, the releasee may re-
quest the Commission to require the
attendance of adverse witnesses (i.e.,
witnesses who have given information
upon which revocation may be based)
at a postponed probable cause hearing.
Such adverse witnesses may be re-
quired to attend either a postponed
probable cause hearing, or a combined
postponed probable cause and local rev-
ocation hearing, provided the releasee
meets the requirements of §2.215(a) for
a local revocation hearing. The
releasee shall also be given notice of
the time and place of any postponed
probable cause hearing.

(c) Review of the charges. At the be-
ginning of the probable cause hearing,
the examiner shall ascertain that the
notice required by §2.212(b) has been
given to the releasee. The examiner
shall then review the violation charges
with the releasee and shall apprise the
releasee of the evidence that has been
submitted in support of the charges.
The examiner shall ascertain whether
the releasee admits or denies each
charge listed on the warrant applica-
tion (or other notice of charges), and
shall offer the releasee an opportunity
to rebut or explain the allegations con-
tained in the evidence giving rise to
each charge. The examiner shall also
receive the statements of any wit-
nesses and documentary evidence that
may be presented by the releasee. At a
postponed probable cause hearing, the
examiner shall also permit the releasee
to confront and cross-examine any ad-
verse witnesses in attendance, unless
good cause is found for not allowing
confrontation. Whenever a probable
cause hearing is postponed to secure
the appearance of adverse witnesses (or
counsel in the case of a probable cause
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hearing conducted outside the District
of Columbia), the Commission will or-
dinarily order a combined probable
cause and local revocation hearing as
provided in paragraph (i) of this sec-
tion.

(d) Probable cause determination. At
the conclusion of the probable cause
hearing, the examiner shall determine
whether probable cause exists to be-
lieve that the releasee has violated the
conditions of release as charged, and
shall so inform the releasee. The exam-
iner shall then take either of the fol-
lowing actions:

(1) If the examiner determines that
no probable cause exists for any viola-
tion charge, the examiner shall order
that the releasee be released from the
custody of the warrant and either rein-
stated to supervision, or discharged
from supervision if the term of super-
vised release has expired.

(2) If the hearing examiner deter-
mines that probable cause exists on
any violation charge, and the releasee
has requested (and is eligible for) a
local revocation hearing in the District
of Columbia as provided by §2.215(a),
the examiner shall schedule a local
revocation hearing for a date that is
within 65 days of the releasee’s arrest.
After the probable cause hearing, the
releasee (or the releasee’s attorney)
may submit a written request for a
postponement. Such postponements
will normally be granted if the request
is received no later than fifteen days
before the date of the revocation hear-
ing. A request for a postponement that
is received by the Commission less
than fifteen days before the scheduled
date of the revocation hearing will be
granted only for a compelling reason.
The releasee (or the releasee’s attor-
ney) may also request, in writing, a
hearing date that is earlier than the
date scheduled by the examiner, and
the Commission will accommodate
such request if practicable.

(e) Institutional revocation hearing. If
the releasee is not eligible for a local
revocation hearing as provided by
§2.215(a), or has requested to be trans-
ferred to an institution for his revoca-
tion hearing, the Commission will re-
quest the Bureau of Prisons to des-
ignate the releasee to an appropriate
institution, and an institutional rev-

§2.214

ocation hearing shall be scheduled for a
date that is within 90 days of the
releasee’s retaking.

(f) Digest of the probable cause hearing.
At the conclusion of the probable cause
hearing, the examiner shall prepare a
digest summarizing the evidence pre-
sented at the hearing, the responses of
the releasee, and the examiner’s find-
ings as to probable cause.

(g) Release mnotwithstanding probable
cause. Notwithstanding a finding of
probable cause, the Commission may
order the releasee’s reinstatement to
supervision or release pending further
proceedings, if it determines that:

(1) Continuation of revocation pro-
ceedings is not warranted despite the
finding of probable cause; or

(2) Incarceration pending further rev-
ocation proceedings is not warranted
by the frequency or seriousness of the
alleged violation(s), and the releasee is
neither likely to fail to appear for fur-
ther proceedings, nor is a danger to
himself or others.

(h) Conviction as probable cause. Con-
viction of any crime committed subse-
quent to the commencement of a term
of supervised release shall constitute
probable cause for the purposes of this
section, and no probable cause hearing
shall be conducted unless a hearing is
needed to consider additional violation
charges that may be determinative of
the Commission’s decision whether to
revoke supervised release.

(i) Combined probable cause and local
revocation hearing. A postponed prob-
able cause hearing may be conducted
as a combined probable cause and local
revocation hearing, provided such hear-
ing is conducted within 65 days of the
releasee’s arrest and the releasee has
been notified that the postponed prob-
able cause hearing will constitute the
final revocation hearing. The Commis-
sion’s policy is to conduct a combined
probable cause and local revocation
hearing whenever adverse witnesses are
required to appear and give testimony
with respect to contested charges.

(j) Late received charges. If the Com-
mission is notified of an additional
charge after probable cause has been
found to proceed with a revocation
hearing, the Commission may:
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(1) Remand the case for a supple-
mental probable cause hearing to de-
termine if the new charge is contested
by the releasee and if witnesses must
be presented at the revocation hearing;

(2) Notify the releasee that the addi-
tional charge will be considered at the
revocation hearing without conducting
a supplemental probable cause hearing;
or

(3) Determine that the new charge
shall not be considered at the revoca-
tion hearing.

§2.215

(a) If the releasee requests a local
revocation hearing, the releasee shall
be given a revocation hearing reason-
ably near the place of the alleged viola-
tion(s) or arrest, with the opportunity
to contest the violation charges, if the
following conditions are met:

(1) The releasee has not been con-
victed of a crime committed while
under supervision; and

(2) The releasee denies all violation
charges.

(b) The releasee shall also be given a
local revocation hearing if the releasee
admits (or has been convicted of) one
or more charged violations, but denies
at least one unadjudicated charge that
may be determinative of the Commis-
sion’s decision regarding revocation or
the length of any new term of impris-
onment, and the releasee requests the
presence of one or more adverse wit-
nesses regarding that contested charge.
If the appearance of such witnesses at
the hearing is precluded by the Com-
mission for good cause, a local revoca-
tion hearing shall not be ordered.

(c) If there are two or more contested
charges, a local revocation hearing
may be conducted near the place of the
violation chiefly relied upon by the
Commission as a basis for the issuance
of the warrant or summons.

(d)(1) A releasee shall be given an in-
stitutional revocation hearing upon
the releasee’s return or recommitment
to an institution if the releasee:

(i) Voluntarily waives the right to a
local revocation hearing; or

(ii) Admits (or has been convicted of)
one or more charged violations without
contesting any unadjudicated charge
that may be determinative of the Com-
mission’s decision regarding revocation

Place of revocation hearing.

28 CFR Ch. | (7-1-08 Edition)

and/or imposition of a new term of im-
prisonment.

(2) An institutional revocation hear-
ing may also be conducted in the Dis-
trict of Columbia jail or prison facility
in which the releasee is being held. On
his own motion, a Commissioner may
designate any case described in para-
graph (d)(1) of this section for a local
revocation hearing. The difference in
procedures between a ‘‘local revocation
hearing’’ and an ‘‘institutional revoca-
tion hearing”’ is set forth in §2.216(b).

(e) Unless the Commission orders re-
lease notwithstanding a probable cause
finding under §2.214(g), a releasee who
is retaken on a warrant issued by the
Commission shall remain in custody
until a decision is made on the revoca-
tion of the term of supervised release.
A releasee who has been given a rev-
ocation hearing pursuant to the
issuance of a summons shall remain on
supervision pending the decision of the
Commission, unless the Commission
has ordered otherwise.

(f) A local revocation hearing shall
be held not later than 65 days from the
retaking of the releasee on a supervised
release violation warrant. An institu-
tional revocation hearing shall be held
within 90 days of the retaking of the
releasee on a supervised release viola-
tion warrant. If the releasee requests
and receives any postponement, or con-
sents to any postponement, or by his
actions otherwise precludes the prompt
completion of revocation proceedings
in his case, the above-stated time lim-
its shall be correspondingly extended.

(g) A local revocation hearing may be
conducted by a hearing examiner or by
any federal, state, or local official who
is designated by a Commissioner to be
the presiding hearing officer. An insti-
tutional revocation hearing may be
conducted by a hearing examiner.

§2.216 Revocation hearing procedure.

(a) The purpose of the revocation
hearing shall be to determine whether
the releasee has violated the conditions
of the term of supervised release, and,
if so, whether the term should be re-
voked or the releasee restored to super-
vised release.

(b) At a local revocation hearing, the
alleged violator may present voluntary
witnesses and documentary evidence.
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