§2.215

(1) Remand the case for a supple-
mental probable cause hearing to de-
termine if the new charge is contested
by the releasee and if witnesses must
be presented at the revocation hearing;

(2) Notify the releasee that the addi-
tional charge will be considered at the
revocation hearing without conducting
a supplemental probable cause hearing;
or

(3) Determine that the new charge
shall not be considered at the revoca-
tion hearing.

§2.215

(a) If the releasee requests a local
revocation hearing, the releasee shall
be given a revocation hearing reason-
ably near the place of the alleged viola-
tion(s) or arrest, with the opportunity
to contest the violation charges, if the
following conditions are met:

(1) The releasee has not been con-
victed of a crime committed while
under supervision; and

(2) The releasee denies all violation
charges.

(b) The releasee shall also be given a
local revocation hearing if the releasee
admits (or has been convicted of) one
or more charged violations, but denies
at least one unadjudicated charge that
may be determinative of the Commis-
sion’s decision regarding revocation or
the length of any new term of impris-
onment, and the releasee requests the
presence of one or more adverse wit-
nesses regarding that contested charge.
If the appearance of such witnesses at
the hearing is precluded by the Com-
mission for good cause, a local revoca-
tion hearing shall not be ordered.

(c) If there are two or more contested
charges, a local revocation hearing
may be conducted near the place of the
violation chiefly relied upon by the
Commission as a basis for the issuance
of the warrant or summons.

(d)(1) A releasee shall be given an in-
stitutional revocation hearing upon
the releasee’s return or recommitment
to an institution if the releasee:

(i) Voluntarily waives the right to a
local revocation hearing; or

(ii) Admits (or has been convicted of)
one or more charged violations without
contesting any unadjudicated charge
that may be determinative of the Com-
mission’s decision regarding revocation

Place of revocation hearing.
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and/or imposition of a new term of im-
prisonment.

(2) An institutional revocation hear-
ing may also be conducted in the Dis-
trict of Columbia jail or prison facility
in which the releasee is being held. On
his own motion, a Commissioner may
designate any case described in para-
graph (d)(1) of this section for a local
revocation hearing. The difference in
procedures between a ‘‘local revocation
hearing’’ and an ‘‘institutional revoca-
tion hearing”’ is set forth in §2.216(b).

(e) Unless the Commission orders re-
lease notwithstanding a probable cause
finding under §2.214(g), a releasee who
is retaken on a warrant issued by the
Commission shall remain in custody
until a decision is made on the revoca-
tion of the term of supervised release.
A releasee who has been given a rev-
ocation hearing pursuant to the
issuance of a summons shall remain on
supervision pending the decision of the
Commission, unless the Commission
has ordered otherwise.

(f) A local revocation hearing shall
be held not later than 65 days from the
retaking of the releasee on a supervised
release violation warrant. An institu-
tional revocation hearing shall be held
within 90 days of the retaking of the
releasee on a supervised release viola-
tion warrant. If the releasee requests
and receives any postponement, or con-
sents to any postponement, or by his
actions otherwise precludes the prompt
completion of revocation proceedings
in his case, the above-stated time lim-
its shall be correspondingly extended.

(g) A local revocation hearing may be
conducted by a hearing examiner or by
any federal, state, or local official who
is designated by a Commissioner to be
the presiding hearing officer. An insti-
tutional revocation hearing may be
conducted by a hearing examiner.

§2.216 Revocation hearing procedure.

(a) The purpose of the revocation
hearing shall be to determine whether
the releasee has violated the conditions
of the term of supervised release, and,
if so, whether the term should be re-
voked or the releasee restored to super-
vised release.

(b) At a local revocation hearing, the
alleged violator may present voluntary
witnesses and documentary evidence.
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The alleged violator may also request
the Commission to compel the attend-
ance of any adverse witnesses for cross-
examination, and any other relevant
witnesses who have not volunteered to
attend. At an institutional revocation
hearing, the alleged violator may
present voluntary witnesses and docu-
mentary evidence, but may not request
the Commission to secure the attend-
ance of any adverse or favorable wit-
ness. At any hearing, the presiding
hearing officer may limit or exclude
any irrelevant or repetitious statement
or documentary evidence, and may pro-
hibit the releasee from contesting mat-
ters already adjudicated against him in
other forums.

(c) At a local revocation hearing, the
Commission shall, on the request of the
alleged violator, require the attend-
ance of any adverse witnesses who have
given statements upon which revoca-
tion may be based, subject to a finding
of good cause as described in paragraph
(d) of this section. The adverse wit-
nesses who are present shall be made
available for questioning and cross-ex-
amination in the presence of the al-
leged violator. The Commission may
also require the attendance of adverse
witnesses on its own motion.

(d) The Commission may excuse any
requested adverse witness from appear-
ing at the hearing (or from appearing
in the presence of the alleged violator)
if the Commission finds good cause for
so doing. A finding of good cause for
the non-appearance of a requested ad-
verse witness may be based, for exam-
ple, on a significant possibility of harm
to the witness, or the witness not being
reasonably available when the Com-
mission has documentary evidence that
is an adequate substitute for live testi-
mony.

(e) All evidence upon which a finding
of violation may be based shall be dis-
closed to the alleged violator before
the revocation hearing. Such evidence
shall include the community super-
vision officer’s letter summarizing the
releasee’s adjustment to supervision
and requesting the warrant, all other
documents describing the charged vio-
lation or violations, and any additional
evidence upon which the Commission
intends to rely in determining whether
the charged violation or violations, if

§2.216

sustained, would warrant revocation of
supervised release. If the releasee is
represented by an attorney, the attor-
ney shall be provided, prior to the rev-
ocation hearing, with a copy of the
releasee’s presentence investigation re-
port, if such report is available to the
Commission. If disclosure of any infor-
mation would reveal the identity of a
confidential informant or result in
harm to any person, that information
may be withheld from disclosure, in
which case a summary of the withheld
information shall be disclosed to the
releasee prior to the revocation hear-
ing.

(f) An alleged violator may be rep-
resented by an attorney at either a
local or an institutional revocation
hearing. In lieu of an attorney, an al-
leged violator may be represented at
any revocation hearing by a person of
his choice. However, the role of such
non-attorney representative shall be
limited to offering a statement on the
alleged violator’s behalf. Only licensed
attorneys shall be permitted to ques-
tion witnesses, make objections, and
otherwise provide legal representation
for supervised releasees, except in the
case of law students appearing before
the Commission as part of a court-ap-
proved clinical practice program. Such
law students must be under the per-
sonal direction of a lawyer or law pro-
fessor who is physically present at the
hearing, and the examiner shall ascer-
tain that the releasee consents to the
procedure.

(g) At a local revocation hearing, the
Commission shall secure the presence
of the releasee’s community super-
vision officer, or a substitute commu-
nity supervision officer who shall bring
the releasee’s supervision file if the
releasee’s community supervision offi-
cer is not available. At the request of
the hearing examiner, such officer
shall provide testimony at the hearing
concerning the releasee’s adjustment
to supervision.

(h) After the revocation hearing, the
hearing examiner shall prepare a sum-
mary of the hearing that includes a de-
scription of the evidence against the
releasee and the evidence submitted by
the releasee in defense or mitigation of
the charges, a summary of the argu-
ments against revocation presented by
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the releasee, and the examiner’s rec-
ommended decision. The hearing exam-
iner’s summary, together with the
releasee’s file (including any documen-
tary evidence and letters submitted on
behalf of the releasee), shall be given
to another examiner for review. When
two hearing examiners concur in a rec-
ommended  disposition, that rec-
ommendation, together with the
releasee’s file and the hearing exam-
iner’s summary of the hearing, shall be
submitted to the Commission for deci-
sion.

§2.217 Issuance of subpoena for ap-
pearance of witnesses or produc-
tion of documents.

(a)(1) If any adverse witness (i.e., a
person who has given information upon
which revocation may be based) re-
fuses, upon request by the Commission,
to appear at a probable cause hearing
or local revocation hearing, a Commis-
sioner may issue a subpoena for the ap-
pearance of such witness.

(2) In addition, a Commissioner may,
upon a showing by the releasee that a
witness whose testimony is necessary
to the proper disposition of his case
will not appear voluntarily at a local
revocation hearing or provide an ade-
quate written statement of his testi-
mony, issue a subpoena for the appear-
ance of such witness at the revocation
hearing.

(3) A subpoena may also be issued at
the discretion of a Commissioner if an
adverse witness is judged unlikely to
appear as requested, or if the subpoena
is deemed necessary for the orderly
processing of the case.

(b) A subpoena may require the pro-
duction of documents as well as, or in
lieu of, a personal appearance. The sub-
poena shall specify the time and the
place at which the person named there-
in is commanded to appear, and shall
specify any documents required to be
produced.

(c) A subpoena may be served by any
Federal or District of Columbia officer
authorized to serve criminal process.
The subpoena may be served at any
place within the judicial district in
which the place specified in the sub-
poena is located, or any place where
the witness may be found. Service of a
subpoena upon a person named therein
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shall be made by delivering a copy of
the subpoena to such a person.

(d) If a person refuses to obey such
subpoena, the Commission may peti-
tion a court of the United States for
the judicial district in which the rev-
ocation proceeding is being conducted,
or in which such person may be found,
to require such person to appear, tes-
tify, or produce evidence. If the court
issues an order requiring such person
to appear before the Commission, fail-
ure to obey such an order is punishable
as contempt, as provided in 18 U.S.C.
4214(a)(2).

§2.218 Revocation decisions.

(a) Whenever a releasee is summoned
or retaken by the Commission, and the
Commission finds by a preponderance
of the evidence that the releasee has
violated one or more conditions of su-
pervised release, the Commission may
take any of the following actions:

(1) Restore the releasee to super-
vision, and where appropriate:

(i) Reprimand the releasee;

(ii) Modify the releasee’s conditions
of release;

(iii) Refer the releasee to a residen-
tial community corrections center for
all or part of the remainder of the term
of supervised release; or

(2) Revoke the term of supervised re-
lease.

(b) If supervised release is revoked,
the Commission shall determine
whether the releasee shall be returned
to prison to serve a new term of impris-
onment, and the length of that term,
or whether a new term of imprison-
ment shall be imposed but limited to
time served. If the Commission im-
poses a new term of imprisonment that
is less than the applicable maximum
term of imprisonment authorized by
law, the Commission shall also deter-
mine whether to impose a further term
of supervised release to commence
after the new term of imprisonment
has been served. If the new term of im-
prisonment is limited to time served,
any further term of supervised release
shall commence upon the issuance of
the Commission’s order. Notwith-
standing the above, if a releasee is
serving another term of imprisonment
of 30 days or more in connection with a
conviction for a federal, state, or local
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