§24.102

§24.102 Definitions.

As used in this part:

(a) The Act means section 504 of title
5, U.S. Code, as amended by section
203(a)(1) of the Equal Access to Justice
Act, Public Law No. 96-481.

(b) Adversary adjudication means an
adjudication under 5 U.S.C. 554 in
which the position of the United States
is represented by counsel or otherwise,
but excludes an adjudication for the
purpose of establishing or fixing a rate
or for the purpose of granting or re-
viewing a license.

(c) Adjudicative officer means the offi-
cial, without regard to whether the of-
ficial is designated as an administra-
tive law judge, a hearing officer or ex-
aminer, or otherwise, who presided at
the adversary adjudication.

(d) Department refers to the relevant
departmental component which is con-
ducting the adversary adjudication
(e.g., Drug Enforcement Administra-
tion or Office of Justice Assistance, Re-
search, and Statistics).

(e) Proceeding means an adversary ad-
judication as defined in §24.102(b)
above.

§24.103 Proceedings covered.

(a) These rules apply to adversary ad-
judications required by statute to be
conducted by the Department under 5
U.S.C. b554. Specifically, the pro-
ceedings conducted by the Department
to which these rules apply are:

(1) Hearings conducted by the Drug
Enforcement Administration (DEA) in
connection with suspension or revoca-
tion of registration of manufacturers,
distributors, and dispensers of con-
trolled substances under 21 U.S.C.
824(c) and 21 CFR 1301.51; suspension or
revocation of import and export reg-
istrations pursuant to 21 U.S.C. 958 and
21 CFR 1311.51;

(2) Hearings conducted by DEA in
connection with the scheduling of
drugs pursuant to 21 U.S.C. 811(a) and
21 CFR 1308.41;

(3) Handicap discrimination hearings
conducted by the Department under 29
U.S.C. 794a(a) and 28 CFR 42.109(d);

(4) Title VI civil rights hearings con-
ducted by the Department under 42
U.S.C. 2000d-1 and 28 CFR 42.109(d);

(5) Grant denial and grant termi-
nation hearings conducted by the Of-
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fice of Justice Assistance, Research,
and Statistics (OJARS), the National
Institute of Justice (NIJ), the Bureau
of Justice Statistics (BJS) and the Of-
fice of Juvenile Justice and Delin-
quency Prevention (OJJDP), or the
Law Enforcement Assistance Adminis-
tration (LEAA) under 42 U.S.C. 3783 and
28 CFR part 18; and

(6) Civil rights hearings conducted by
OJARS under 42 U.S.C. 3789d and 28
CFR 42.214-15.

(b) If a proceeding includes both mat-
ters covered by the Act and matters
specifically excluded from coverage,
any award made will include only fees
and expenses related to covered issues.

§24.104 Applicability to Department of
Justice proceedings.

The Act applies to an adversary adju-
dication pending before the Depart-
ment at any time between October 1,
1981 and September 30, 1984. This in-
cludes proceedings begun before Octo-
ber 1, 1981 if final Department action
has not been taken before that date,
and proceedings pending on September
30, 1984.

§24.105

(a) To be eligible for an award of at-
torney fees and other expenses under
the Act, the applicant must be a pre-
vailing party in the adversary adju-
dication for which it seeks an award.
The term ‘“‘party’’ is defined in 5 U.S.C.
551(3). The applicant must show that it
meets all conditions of eligibility set
out in this subpart and in subpart B.

(b) The types of eligible applicants
are as follows:

(1) An individual with a net worth of
not more than $1 million;

(2) The sole owner of an unincor-
porated business who has a net worth
of not more than $5 million and not
more than 500 employees;

(3) A charitable or other tax-exempt
organization described in section
501(c)(3) of the Internal Revenue Code
(26 U.S.C. 501(c)(3)) with not more than
500 employees;

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141j(a))
with not more than 500 employees; and

(5) Any other partnership, corpora-
tion, association, or public or private

Eligibility of applicants.
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organization with a net worth of not
more than $5 million and not more
than 500 employees.

(c) For the purpose of eligibility, the
net worth and number of employees of
an applicant shall be determined as of
the date the adversary adjudication
was initiated.

§24.106 Standards for awards.

(a) A prevailing applicant may re-
ceive an award for fees and expenses in-
curred in connection with a proceeding
unless (1) the position of the Depart-
ment as a party to the proceeding was
substantially justified or (2) special
circumstances make the award sought
unjust. No presumption arises that the
agency’s position was not substantially
justified simply because the agency did
not prevail.

(b) An award will be reduced or de-
nied if the applicant has unduly or un-
reasonably protracted the proceedings.

§24.107 Allowable fees and other ex-
penses.

(a) The following fees and other ex-
penses are allowable under the Act:

(1) Reasonable expenses of expert wit-
nesses;

(2) Reasonable cost of any study,
analysis, engineering report, test, or
project which the Department finds
necessary for the preparation of the
party’s case;

(3) Reasonable attorney or agent fees;

(b) The amount of fees awarded will
be based upon the prevailing market
rates for the kind and quality of serv-
ices furnished, except that

(1) Compensation for an expert wit-
ness will not exceed the highest rate
paid by the Department for expert wit-
nesses; and

(2) Attorney or agent fees will not be
in excess of $75 per hour.

Subpart B—Information Required
From Applicants

§24.201 Contents of application.

(a) An application for an award of
fees and expenses under the Act shall
identify the applicant and the pro-
ceeding for which an award is sought.
The application shall show that the ap-
plicant has prevailed and identify the
position of the Department in the pro-

§24.201

ceeding that the applicant alleges was
not substantially justified.

(b) The application shall include a
statement that the applicant’s net
worth as of the time the proceeding
was initiated did not exceed $1 million
if the applicant is an individual (other
than a sole owner of an unincorporated
business seeking an award in that ca-
pacity) or $56 million in the case of all
other applicants. An applicant may
omit this statement if:

(1) It attaches a copy of a ruling by
the Internal Revenue Service that it
qualifies as an organization described
in section 501(c)(3) of the Internal Rev-
enue Code of 1954 (26 U.S.C. 501(c)(3))
and is exempt from taxation under sec-
tion 501(a) of the Code or, in the case of
such an organization not required to
obtain a ruling from the Internal Rev-
enue Service on its exempt status, a
statement that describes the basis for
the applicant’s belief that it qualifies
under section 501(c)(3) of the Code; or

(2) It states that it is a cooperative
association as defined in section 15(a)
of the Agricultural Marketing Act (12
U.S.C. 1141j(a)).

(c) If the applicant is a partnership,
corporation, association, or organiza-
tion, or a sole owner of an unincor-
porated business, the application shall
state that it did not have more than 500
employees at the time the proceeding
was initiated, giving the number of its
employees and describing briefly the
type and purpose of its organization or
business.

(d) The application shall itemize the
amount of fees and expenses for which
an award is sought.

(e) The application may include any
other matters that the applicant be-
lieves should be considered in deter-
mining whether and in what amount an
award should be made.

(f) The application shall be signed by
the applicant with respect to the eligi-
bility of the applicant and by the at-
torney of the applicant with respect to
fees and expenses sought. The applica-
tion shall contain or be accompanied
by a written verification under oath or
affirmation under penalty of perjury
that the information provided in the
application and all accompanying ma-
terial is true and complete to the best
of the signer’s information and belief.
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