§24.202

§24.202 Net worth exhibit.

(a) Each applicant except a qualified
tax exempt organization or a qualified
cooperative must submit with its appli-
cation a detailed exhibit showing its
net worth at the time the proceeding
was initiated. If any individual, cor-
poration, or other entity directly or in-
directly controls or owns a majority of
the voting shares or other interest of
the applicant, or if the applicant di-
rectly or indirectly owns or controls a
majority of the voting shares of other
interest of any corporation or other en-
tity, the exhibit must include a show-
ing of the net worth of all such affili-
ates or of the applicant including the
affiliates. The exhibit may be in any
form convenient to the applicant, pro-
vided that it makes full disclosure of
the applicant’s and any affiliates’ as-
sets and liabilities and is sufficient to
determine whether the applicant quali-
fies under the standards of 5 U.S.C.
504(b)(1)(B)(i). The adjudicative officer
may require an applicant to file addi-
tional information to determine the
applicant’s eligibility for an award.

(b) The net worth exhibit shall de-
scribe any transfers of assets from, or
obligations incurred by, the applicant
or any affiliate, occurring in the one-
year period prior to the date on which
the proceeding was initiated, that re-
duced the net worth of the applicant
and its affiliates below the applicable
net worth ceiling. If there were no such
transactions, the applicant shall so
state.

(c) The net worth exhibit shall be in-
cluded in the public record of the pro-
ceeding.

§24.203 Documentation of fees and ex-
penses.

(a) The application shall be accom-
panied by full documentation of the
fees and expenses, including the cost of
any study, engineering report, test, or
project, for which an award is sought.

(b) The documentation shall include
an affidavit from any attorney, agent,
or expert witness representing or ap-
pearing in behalf of the party, stating
the actual time expended and the rate
at which fees and other expenses were
computed and describing the specific
services performed.
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(1) The affidavit shall state the serv-
ices performed. In order to establish
the hourly rate, the affidavit shall
state the hourly rate which is billed
and paid by the majority of clients dur-
ing the relevant time periods.

(2) If no hourly rate is paid by the
majority of clients because, for in-
stance, the attorney or agent rep-
resents most clients on a contingency
basis, the attorney or agent shall pro-
vide information about two attorneys
or agents with similar experience, who
perform similar work, stating their
hourly rate.

(¢c) The documentation shall also in-
clude a description of any expenses for
which reimbursement is sought and a
statement of the amounts paid and
payable by the applicant or by any
other person or entity for the services
provided.

(d) The adjudicative officer may re-
quire the applicant to provide vouch-
ers, receipts, or other substantiation
for any expenses claimed.

§24.204 Time for submission of appli-
cation.

(a) An application must be filed no
later than 30 days after final disposi-
tion of the proceeding. If review or re-
consideration is sought or taken of a
decision as to which an applicant be-
lieves it has prevailed, action on the
award of fees shall be stayed pending
final disposition of the underlying con-
troversy.

(b) Final disposition means the later
of:

(1) The date on which the final agen-
cy decision is issued,

(2) The date on which a petition for
rehearing or reconsideration is dis-
posed of, or

(3) The date of final resolution of the
proceeding, such as settlement or vol-
untary dismissal, which is not subject
to a petition for rehearing or reconsid-
eration.

Subpart C—Procedures for
Considering Applications

§24.301 Filing and service of docu-
ments.
An application for an award and any
other pleading or document related to
the application shall be filed and
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served on all parties to the proceeding
in the same manner as other pleadings
in the proceeding.

§24.302 Answer to application.

(a) Within 30 calendar days after
service of the application, Department
counsel may file an answer. If Depart-
ment counsel fails to answer or other-
wise fails to contest or settle the appli-
cation, the adjudicative officer may
upon a satisfactory showing of entitle-
ment by the applicant make an award
for the applicant’s fees and other ex-
penses under 5 U.S.C. 504.

(b) If Department counsel and appli-
cant believe that they can reach a set-
tlement concerning the award, Depart-
ment counsel may file a statement of
intent to negotiate. The filing of such
a statement shall extend the time for
filing an answer an additional 30 days.

(c) The answer shall explain in detail
any objections to the award requested
and identify the facts relied on to sup-
port the objection. If the answer is
based on any alleged facts not already
reflected in the record of the pro-
ceeding, Department counsel shall in-
clude with the answer either a sup-
porting affidavit or a request for fur-
ther filings or other action.

§24.303 Comments by other parties.

Any party to a proceeding other than
the applicant and Department counsel
may file comments on an application
within 30 calendar days after it is
served or on an answer within 15 cal-
endar days after it is served.

§24.304 Settlement.

A prevailing party and Department
counsel may agree on a proposed set-
tlement of an award before final action
on the application, either in connec-
tion with a settlement of the under-
lying proceeding or after the under-
lying proceeding has been concluded. If
the party and Department counsel
agree on a proposed settlement of an
award before an application has been
filed, the application shall be filed with
the proposed settlement.

§24.305

(a) The adjudicative officer may on
motion and for good cause shown grant
extensions of time other than for filing

Extensions of time.

§24.306

an application for fees and expenses
after final disposition in the adversary
adjudication.

(b) Ordinarily, the determination of
an award will be made on the basis of
the written record of the underlying
proceeding and the filings required or
permitted by the foregoing sections of
these rules. However, the adjudicative
officer may sua sponte or on motion of
any party to the proceedings require or
permit further filings or other action,
such as an informal conference, oral ar-
gument, additional written submis-
sions, or an evidentiary hearing. Such
further action shall occur only when
necessary for full and fair resolution of
the issues arising from the application
and shall take place as promptly as
possible. A motion for further filings or
other action shall specifically identify
the information sought on the disputed
issues and shall explain why the fur-
ther filings or other action is necessary
to resolve the issues.

(c) In the event that an evidentiary
hearing is required or permitted by the
adjudicative officer, such hearing and
any related filings or other action re-
quired or permitted shall be conducted
pursuant to the procedural rules gov-
erning adversary adjudications con-
ducted by the Department component
in which the underlying adversary ad-
judication was conducted.

§24.306 Decision on application.

The adjudicative officer shall
promptly issue a decision on the appli-
cation which shall include proposed
written findings and conclusions on
such of the following as are relevant to
the decision:

(a) The applicant’s status as a pre-
vailing party;

(b) The applicant’s qualification as a
“party’ under 5 U.S.C. 504(b)(1)(B);

(c) Whether the Department’s posi-
tion as a party to the proceeding was
substantially justified;

(d) Whether special circumstances
make an award unjust;

(e) Whether the applicant during the
course of the proceedings engaged in
conduct that unduly and unreasonably
protracted the final resolution of the
matter in controversy; and

(f) The amounts, if any, awarded for
fees and other expenses, with reasons
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