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factor in a personnel action taken or to 
be taken. Subject to paragraph (e)(2) of 
this section, if the Director determines 
that a protected disclosure was a con-
tributing factor in a personnel action 
taken or to be taken, the Director shall 
order corrective action as the Director 
deems appropriate. The Director may 
conclude that the disclosure was a con-
tributing factor in the personnel action 
based upon circumstantial evidence, 
such as evidence that the employee 
taking the personnel action knew of 
the disclosure and that the personnel 
action occurred within a period of time 
such that a reasonable person could 
conclude that the disclosure was a con-
tributing factor in the personnel ac-
tion. 

(2) Corrective action may not be or-
dered if the FBI demonstrates by clear 
and convincing evidence that it would 
have taken the same personnel action 
in the absence of such disclosure. 

(3) In making the determinations re-
quired under this subsection, the Direc-
tor may hold a hearing at which the 
Complainant may present evidence in 
support of his or her claim, in accord-
ance with such procedures as the Direc-
tor may adopt. The Director is hereby 
authorized to compel the attendance 
and testimony of, or the production of 
documentary or other evidence from, 
any person employed by the Depart-
ment if doing so appears reasonably 
calculated to lead to the discovery of 
admissible evidence, is not otherwise 
prohibited by law or regulation, and is 
not unduly burdensome. Any privilege 
available in judicial and administra-
tive proceedings relating to the disclo-
sure of documents or the giving of tes-
timony shall be available before the 
Director. All assertions of such privi-
leges shall be decided by the Director. 
The Director may, upon request, cer-
tify a ruling on an assertion of privi-
lege for review by the Deputy Attorney 
General. 

(f) If the Director orders corrective 
action, such corrective action may in-
clude: placing the Complainant, as 
nearly as possible, in the position he 
would have been in had the reprisal not 
taken place; reimbursement for attor-
neys fees, reasonable costs, medical 
costs incurred, and travel expenses; 
back pay and related benefits; and any 

other reasonable and foreseeable con-
sequential damages. 

(g) If the Director determines that 
there has not been a reprisal, the Di-
rector shall report this finding in writ-
ing to the complainant, the FBI, and 
the Conducting Office. 

[Order No. 2264–99, 64 FR 58786, Nov. 1, 1999, 
as amended by Order No. 2492–2001, 66 FR 
37904, July 20, 2001; Order No. 2926–2008, 73 FR 
1495, Jan. 9, 2008] 

§ 27.5 Review. 

The Complainant or the FBI may re-
quest, within 30 calendar days of a final 
determination or corrective action 
order by the Director, review by the 
Deputy Attorney General of that deter-
mination or order. The Deputy Attor-
ney General shall set aside or modify 
the Director’s actions, findings, or con-
clusions found to be arbitrary, capri-
cious, an abuse of discretion, or other-
wise not in accordance with law; ob-
tained without procedures required by 
law, rule, or regulation having been 
followed; or unsupported by substantial 
evidence. The Deputy Attorney Gen-
eral has full discretion to review and 
modify corrective action ordered by 
the Director, provided, however that if 
the Deputy Attorney General upholds a 
finding that there has been a reprisal, 
then the Deputy Attorney general shall 
order appropriate corrective action. 

§ 27.6 Extensions of time. 

The Director may extend, for extenu-
ating circumstances, any of the time 
limits provided in these regulations re-
lating to proceedings before him and to 
requests for review by the Deputy At-
torney General. 
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