Department of Justice

§58.27 Procedures for denying an ap-
plication or removing a provider
from the approved list, and the ad-
ministrative review rights granted
to denied or removed providers.

(a) As used in this section the term
“provider’” means a provider of a per-
sonal financial management instruc-
tional course.

(b) No administrative review will be
granted to any applicant that sub-
mitted an incomplete application and
had its application denied due to in-
completeness and failed to subse-
quently submit a completed applica-
tion.

(c) The provider shall be notified in
writing of any decision denying the
provider’s application or to remove the
provider from the approved list (‘‘no-
tice’’). The notice shall state the rea-
son(s) for the decision and shall ref-
erence any documents or communica-
tions with the provider, which were re-
lied upon in making the denial or re-
moval decision. If such documents or
communications were not provided to
the United States Trustee or the
EOUST by the provider, copies of the
documents or communications shall be
provided with the notice. The notice
shall be sent to the provider by over-
night courier, for delivery the next
business day.

(d) The notice shall advise the pro-
vider that the decision is final unless
the provider requests in writing a re-
view (‘“‘request for review’’) by the Di-
rector, Executive Office for TUnited
States Trustees (‘‘Director’’), no later
than 20 calendar days from the date of
issuance of the denial or removal no-
tice. In order to be timely, a request
for review must be received at the Of-
fice of the Director no later than 20
calendar days from the date of the re-
moval notice to the provider.

(e) A decision to remove a provider
from the approved list shall take effect
upon the expiration of a provider’s
time to seek review from the Director
or, if the provider timely seeks such re-
view, upon the issuance of a final writ-
ten decision by the Director.

(f) Notwithstanding sub-paragraph (e)
of this section, a decision to remove a
provider from the approved list may in-
clude, or may later be supplemented
by, an interim directive, which may
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immediately remove a provider from
the approved list. Such an interim di-
rective may be issued if one or more of
the following are specifically found:

(1) The provider made a material
false statement on the application;

(2) The provider (board of directors,
officer, manager, employee, counselor,
or agent) has engaged in conduct that
is dishonest, deceitful, fraudulent, or
criminal in nature;

(3) The provider (board of directors,
officer, manager, employee, counselor,
or agent) has engaged in other gross
misconduct that is unbefitting the pro-
vider’s position as an approved pro-
vider;

(4) Revocation of the provider’s li-
cense to do business in a particular
state, provided the immediate removal
shall apply only to the federal judicial
districts within the particular state.

(g) The provider’s request for review
shall fully describe why the provider
disagrees with the denial or removal
decision, and shall be accompanied by
all documents and materials that the
provider wants the Director to consider
in reviewing the decision. The provider
shall send a copy of the request for re-
view, and the accompanying documents
and materials, to the Director by over-
night courier, for delivery the next
business day, and must be received by
the Director within 20 calendar days of
the denial or removal notice.

(h) The Director may seek additional
information from any party, in the
manner and to the extent the Director
deems appropriate.

(i) The Director shall issue a written
decision no later than 45 calendar days
from the receipt of the provider’s re-
quest for review, unless the provider
agrees to a longer period of time or the
Director extends the period. That deci-
sion shall determine whether the de-
nial or removal decision is supported
by the record and the action is an ap-
propriate exercise of discretion, and
shall adopt, modify, or reject the de-
nial or removal decision. The Direc-
tor’s decision shall constitute final
government agency action.

(j) In reaching a determination, the
Director may specify a person to act as
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a reviewing official. The reviewing offi-
cial shall not be a person who was in-
volved in the denial or removal deci-
sion. The reviewing official’s duties
shall be specified by the Director on a
case by case basis, and may include re-
viewing the record, obtaining addi-
tional information from the partici-
pants, providing the Director with
written recommendations, or such
other duties as the Director shall pre-
scribe in a particular case.

(k) A provider that files a request for
review shall bear its own costs and ex-
penses, including counsel fees.

[71 FR 38082, July 5, 2006]

APPENDIX A TO PART 58—GUIDELINES
FOR REVIEWING APPLICATIONS FOR
COMPENSATION AND REIMBURSEMENT
OF EXPENSES FILED UNDER 11 U.S.C.
330

(a) General Information. (1) The Bankruptcy
Reform Act of 1994 amended the responsibil-
ities of the United States Trustees under 28
U.S.C. 586(a)(3)(A) to provide that, whenever
they deem appropriate, United States Trust-
ees will review applications for compensa-
tion and reimbursement of expenses under
section 330 of the Bankruptcy Code, 11 U.S.C.
101, et seq. (‘‘Code”’), in accordance with pro-
cedural guidelines (‘‘Guidelines’’) adopted by
the Executive Office for United States Trust-
ees (““Executive Office’’). The following
Guidelines have been adopted by the Execu-
tive Office and are to be uniformly applied
by the United States Trustees except when
circumstances warrant different treatment.

(2) The United States Trustees shall use
these Guidelines in all cases commenced on
or after October 22, 1994.

(3) The Guidelines are not intended to su-
persede local rules of court, but should be
read as complementing the procedures set
forth in local rules.

(4) Nothing in the Guidelines should be
construed:

(i) To limit the United States Trustee’s
discretion to request additional information
necessary for the review of a particular ap-
plication or type of application or to refer
any information provided to the United
States Trustee to any investigatory or pros-
ecutorial authority of the United States or a
state;

(ii) To limit the United States Trustee’s
discretion to determine whether to file com-
ments or objections to applications; or

(iii) To create any private right of action
on the part of any person enforceable in liti-
gation with the United States Trustee or the
United States.
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(5) Recognizing that the final authority to
award compensation and reimbursement
under section 330 of the Code is vested in the
Court, the Guidelines focus on the disclosure
of information relevant to a proper award
under the law. In evaluating fees for profes-
sional services, it is relevant to consider var-
ious factors including the following: the
time spent; the rates charged; whether the
services were necessary to the administra-
tion of, or beneficial towards the completion
of, the case at the time they were rendered;
whether services were performed within a
reasonable time commensurate with the
complexity, importance, and nature of the
problem, issue, or task addressed; and wheth-
er compensation is reasonable based on the
customary compensation charged by com-
parably skilled practitioners in non-bank-
ruptcy cases. The Guidelines thus reflect
standards and procedures articulated in sec-
tion 330 of the Code and Rule 2016 of the Fed-
eral Rules of Bankruptcy Procedure for
awarding compensation to trustees and to
professionals employed under section 327 or
1103. Applications that contain the informa-
tion requested in these Guidelines will facili-
tate review by the Court, the parties, and the
United States Trustee.

(6) Fee applications submitted by trustees
are subject to the same standard of review as
are applications of other professionals and
will be evaluated according to the principles
articulated in these Guidelines. Each United
States Trustee should establish whether and
to what extent trustees can deviate from the
format specified in these Guidelines without
substantially affecting the ability of the
United States Trustee to review and com-
ment on their fee applications in a manner
consistent with the requirements of the law.

(b) Contents of Applications for Compensation
and Reimbursement of Expenses. All applica-
tions should include sufficient detail to dem-
onstrate compliance with the standards set
forth in 11 U.S.C. §330. The fee application
should also contain sufficient information
about the case and the applicant so that the
Court, the creditors, and the United States
Trustee can review it without searching for
relevant information in other documents.
The following will facilitate review of the
application.

(1) Information about the Applicant and
the Application. The following information
should be provided in every fee application:

(i) Date the bankruptcy petition was filed,
date of the order approving employment,
identity of the party represented, date serv-
ices commenced, and whether the applicant
is seeking compensation under a provision of
the Bankruptcy Code other than section 330.

(ii) Terms and conditions of employment
and compensation, source of compensation,
existence and terms controlling use of a re-
tainer, and any budgetary or other limita-
tions on fees.
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