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Law Judge may also take the action
provided in §68.25(e); and

(7) In ruling on a motion made pursu-
ant to this section, the Administrative
Law Judge may make and enter a pro-
tective order such as he or she is au-
thorized to enter on a motion made
pursuant to §68.42.

(d) Evasive or incomplete response. For
the purposes of this section, an evasive
or incomplete response to discovery
may be treated as a failure to respond.
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§68.24 Use of depositions at hearings.

(a) Generally. At the hearing, any
part or all of a deposition, so far as ad-
missible, may be used against any
party who was present or represented
at the taking of the deposition or who
had due notice thereof, in accordance
with any one of the following provi-
sions:

(1) Any deposition may be used by
any party for the purpose of contra-
dicting or impeaching the testimony of
the deponent as a witness;

(2) The deposition of an expert wit-
ness may be used by any party for any
purpose, unless the Administrative
Law Judge rules that such use would be
unfair or a violation of due process;

(3) The deposition of a party or of
anyone who at the time of taking the
deposition was an officer, director, or
duly authorized agent of a public or
private corporation, partnership, or as-
sociation which is a party, may be used
by any other party for any purpose;

(4) The deposition of a witness,
whether or not a party, may be used by
any party for any purpose if the Ad-
ministrative Law Judge finds:

(i) That the witness is dead;

(ii) That the witness is out of the
United States or more than 100 miles
from the place of hearing unless it ap-
pears that the absence of the witness
was procured by the party offering the
deposition;

(iii) That the witness is unable to at-
tend to testify because of age, sickness,
infirmity, or imprisonment;

(iv) That the party offering the depo-
sition has been unable to procure the
attendance of the witness by subpoena;
or

(v) Upon application and notice, that
such exceptional circumstances exist
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to make it desirable, in the interest of
justice, and with due regard to the im-
portance of presenting the testimony
of witnesses orally in open hearing, to
allow the deposition to be used;

(5) If only part of a deposition is of-
fered in evidence by a party, any other
party may require him or her to intro-
duce all of it which is relevant to the
part introduced, and any party may in-
troduce any other parts; and

(6) Substitution of parties does not
affect the right to use depositions pre-
viously taken; and, when a proceeding
in any hearing has been dismissed and
another proceeding involving the par-
ties or their representatives or succes-
sors in interest has been brought (or
commenced), all depositions lawfully
taken and duly filed in the former pro-
ceeding may be used in the latter if
originally taken therefor.

(7) A party offering deposition testi-
mony may offer it in stenographic or
nonstenographic form, but if in non-
stenographic form, the party shall also
be responsible for providing a tran-
script of the portions so offered.

(b) Objections to admissibility. Except
as provided in this paragraph, objec-
tions may be made at the hearing to
receiving in evidence any deposition or
part thereof for any reason that would
require the exclusion of the evidence if
the witness were then present and tes-
tifying.

(1) Objections to the competency of a
witness or to the competency, rel-
evancy, or materiality of testimony
are not waived by failure to make them
before or during the taking of the depo-
sition, unless the ground of the objec-
tion is one that might have been obvi-
ated or removed if presented at that
time.

(2) Errors and irregularities occur-
ring at the oral examination in the
manner of taking the deposition, in the
form of the questions or answers, in
the oath or affirmation, or in the con-
duct of parties and errors of any kind
which might be obviated, removed, or
cured if promptly presented, are waived
unless reasonable objection thereto is
made at the taking of the deposition.

[Order No. 2203-99, 64 FR 7077, Feb. 12, 1999]
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